
 

CITY OF OREGON CITY 
CITY COMMISSION REGULAR 

MEETING AGENDA 
 

Hanlon Commission Chambers, Libke Public Safety Facility, 1234 Linn Ave, Oregon City 
Wednesday, September 17, 2025 at 7:00 PM 

Ways to participate in this public meeting: 
    • Attend in person, location listed above. Please see the public comment guidelines below. 
    • Attend the livestream of the meeting on the City's YouTube Channel: https://www.youtube.com/user/CityofOregonCity 
    • Register to provide electronic testimony (email recorderteam@orcity.org or call 503-496-1509 by 3:00 PM on the day of 
the meeting to register) 
    • Email recorderteam@orcity.org (deadline to submit written public comment via email is 3:00 PM on the day of the 
meeting) 
    • Mail to City of Oregon City, Attn: City Recorder, P.O. Box 3040, Oregon City, OR 97045  
REGULAR MEETING OF THE CITY COMMISSION 
  

1. CONVENE MEETING AND ROLL CALL 

2. FLAG SALUTE 

3. CEREMONIES AND PROCLAMATIONS 

 a. Hispanic Heritage Month Proclamation 
4. PUBLIC COMMENTS 

  Please see the public comment guidelines below. 
5. PRESENTATIONS 

6. ADOPTION OF THE AGENDA 

7. CONSENT AGENDA 

 a. Resolution No. 25-27, A Resolution Declaring an Emergency and Temporarily Exempting Pole 
Replacement Construction Activities adjacent to 1145 Molalla Avenue from the Prohibition 
Against Unlawful Noises 

 b. OLCC: Liquor License Application–Retail On-Premises Sales and Consumption; Pure Spicy 
Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion, 818 Main Street, Oregon City 

 c. Change Order No. 2 for the Molalla Avenue Transmission Main WIFIA 3-1 Project (CI 22-014) 
8. PUBLIC HEARINGS 

 a. Second Reading of Ordinance No. 25-1010, an Ordinance Adopting Amendments to Oregon City 
Municipal Code Title 12: Streets, Sidewalks and Public Places   

 b. Zone Change at 19763 Parish Road (GLUA-25-031 / ZC-25-01) 
9. GENERAL BUSINESS 

 a. Monthly Stormwater Fee Exemption Request for The Blue at Abernethy Creek 
10. COMMUNICATIONS 

 City Manager 

 Commissioners 

 Mayor 

11. ADJOURNMENT 
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ORDINANCE NOTICE 
If an ordinance is noticed above in this agenda, the text of the ordinance is available online with the posted agenda packet. In 
addition, three copies are provided for public review in the Office of the City Recorder upon request.  

PUBLIC COMMENT GUIDELINES 
Complete a Comment Card prior to the meeting and submit it to the City Recorder. When the Mayor/Chair calls your name, 
proceed to the speaker's table, and state your name and city of residence. Each speaker is given 3 minutes to speak. 
Representatives of neighborhood associations may be given 5 minutes to speak if requested. As a general practice, the City 
Commission does not engage in discussion with those making comments. Complaints shall first be addressed at the 
department level prior to addressing the City Commission. Electronic presentations are permitted but must be delivered to the 
City Recorder 48 hours in advance of the meeting. 

ADA NOTICE 
The location is ADA accessible. Hearing devices may be requested from the City Recorder prior to the meeting. Individuals 
requiring other assistance must make their request known 48 hours preceding the meeting by contacting the City Recorder’s 
Office at 503-657-0891. 

Agenda Posted at City Hall, Pioneer Community Center, Library, City Website. 
 

Video Streaming & Broadcasts: The meeting is streamed live on the Oregon City’s website and available on demand following 
the meeting. The meeting can be viewed on Willamette Falls Television channel 28 for Oregon City area residents as a 

rebroadcast. Please contact WFMC at 503-650-0275 for a programming schedule. 
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Proclamation  
HISPANIC HERITAGE MONTH 

 

Whereas,  in honor of Hispanic Heritage Month, the City of Oregon City is pleased 
to celebrate the Hispanic and Latino/a/x community throughout our city; 
and 

Whereas,  National Hispanic Heritage Month is celebrated in the United States from 
September 15 to October 15. The observance was introduced in 1969 as 
Hispanic Heritage Week under President Lyndon B. Johnson and 
expanded by President Ronald Reagan in 1988 to cover a 30-day period; 
and 

Whereas,  Hispanic Heritage Month celebrates the history, traditions, and culture of 
the Hispanic and Latino/a/x residents of Clackamas County. We admire 
the invaluable ways they contribute to our city by bringing a rich diversity 
and growth to our community; and 

Whereas,  we strive to continue to commemorate this month by recognizing and 
dedicating ourselves to working together to address the challenges that 
still face our Hispanic and Latino/a/x population.  

Now, Therefore , I, Denyse C. McGriff, Mayor of the City of Oregon City, do proclaim: 

September 15 to October 15, 2025  
as  

Hispanic Heritage Month 

And, call upon the people of Oregon City to join their fellow citizens across the United States 
in recognizing and participating in this special observance. 

In Witness Whereof,  I have hereunto set my hand this day 17th day of September 2025. 

 

 

____________________________________ 

DENYSE C. MCGRIFF, 
Mayor 
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CITY OF OREGON CITY 
625 Center Street 

Oregon City, OR 97045  
503-657-0891 

 Staff Report  
 
To: City Commission Agenda Date: September 17, 2025  
From: Dayna Webb, Public Works Director 
 
SUBJECT: 
Item 7.a. - Resolution No. 25-27, A Resolution Declaring an Emergency and Temporarily 
Exempting Pole Replacement Construction Activities adjacent to 1145 Molalla Avenue from 
the Prohibition Against Unlawful Noises 
 
STAFF RECOMMENDATION: 
Approve Resolution No.25-27, Declaring an Emergency and Temporarily Exempting Pole 
Replacement Construction Activities adjacent to 1145 Molalla Avenue Right-of-Way and 
Travel Lanes from the Prohibition Against Unlawful Noises. 
 
EXECUTIVE SUMMARY: 
Portland General Electric is conducting utility pole replacement and utility pole transfer work 
located adjacent to 1145 Molalla Avenue. Portland General Electric is requesting to perform 
this work at night due to unavoidable disruptions in electrical service to McLoughlin Place 
Senior Living Facility located at 1145 Molalla Avenue.  
  
Per Oregon City Municipal Code (OCMC) 9.12.023(E) declares the construction, demolition, 
alteration or repair of any building or the excavation of any streets and highways in a 
residentially zoned neighborhood between the hours of 6:00 PM and 7:00 AM, Monday 
through Saturday; and between 6:00 PM and 9:00 AM on Sunday to be a violation. Because 
of this, staff request temporary noise exemption for the utility pole replacement and utility 
pole transfer work. 
 
BACKGROUND: 
Oregon City was contacted by Portland General Electric Company to obtain a franchise utility 
right-of-way permit for utility pole replacement work and utility pole transfer work on Molalla 
Avenue. Proposed pole replacement work requires disruption of electrical service to 
McLoughlin Place Senior Living Facility located at 1145 Molalla Avenue. McLoughlin Place 
Senior Living Facility has requested the service disruption take place after 7PM as to not 
affect crucial services they provide to residents. City Commission approved Resolution No. 
25-25 during the August 6th, 2025, meeting for this same utility pole replacement and utility 
transfer work. Due to scheduling conflicts, Portland General Electric is now requesting to 
perform this work starting on September 25th, 2025, at 6:00 PM and concluding on 
September 26th, 2025 at 5:00 AM. 
  
This utility pole replacement work and utility pole transfer work will require traffic control on 
Molalla Avenue travel lanes. Approved traffic control plans include shifting northbound 
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traffic into the center lane to provide a work zone for necessary equipment and vehicles. 
Southbound traffic will remain unaffected, and two lanes of travel will be maintained.  
 
The contractor will provide written notification (via door hangers, knocking on doors, etc.) to 
properties located within 300 feet of this project. This public outreach will include contact 
information for the public to provide concerns regarding noise levels during the night work 
and/or impacts to property during the project, such as utility disruptions, impacts to 
driveways, etc. Engineering staff will work with communications staff to provide public 
notifications on social media prior to the work as well.  
 
Per Oregon City Municipal Code (OCMC) 2.52.020, “emergencies” include “utility or 
transportation emergencies.” OCMC 2.52.040 (L) authorizes the City, in cases of emergency, 
to “order such other measures as are necessary for the protection of life or property, or for 
the recovery from the emergency.” Staff request these codes be utilized to fulfill the 
construction needs of this project. 
 
OPTIONS: 
1.   Approve Resolution No. 25-27, A Resolution Declaring an Emergency and Temporarily 
Exempting Pole Replacement Construction Activities adjacent to 1145 Molalla Avenue from 
the Prohibition Against Unlawful Noises. 
2.   Approve Resolution No. 25-27, A Resolution Declaring an Emergency and Temporarily 
Exempting Pole Replacement Construction Activities adjacent to 1145 Molalla Avenue from 
the Prohibition Against Unlawful Noises with Amendments. 
3.   Deny Resolution No. 25-27, A Resolution Declaring an Emergency and Temporarily 
Exempting Pole Replacement Construction Activities adjacent to 1145 Molalla Avenue from 
the Prohibition Against Unlawful Noises and provide further direction. 
 
BUDGET IMPACT: 
Amount $0 
Fiscal Year(s):  N/A 
Funding Source(s):  N/A 
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Resolution No. 25-27 
Effective Date: September 17, 2025 
Page 1 of 2 
 

RESOLUTION NO. 25-27 
____________________________________________________________________________ 

 
A RESOLUTION DECLARING AN EMERGENCY AND TEMPORARILY EXEMPTING 

POLE REPLACEMENT CONSTRUCTION ACTIVITIES ADJACENT TO 1145 MOLALLA 
AVENUE FROM PROHIBITION AGAINST UNLAWFUL NOISES 

 
WHEREAS, Oregon City Municipal Code (OCMC) 2.52.020 defines “emergencies” to 

include “utility or transportation emergencies”; and   
 

WHEREAS, OCMC 2.52.040(L) authorizes the City, in cases of emergency to “order 
such other measures as are necessary for the protection of life or property, or for the 
recovery from the emergency”; and 

 
WHEREAS, the City would be acting in the best public interest by facilitating the 

completion of the utility pole replacement and utility pole transfer work at 1145 Molalla 
Avenue; and 

 
WHEREAS, the pole replacement work requires electrical service disruption for a 

senior living facility located at 1145 Molalla Avenue; and 
 
 WHEREAS, OCMC 9.12.023(E) declares the construction, demolition, alteration or repair 
of any building or the excavation of any streets and highways in a residentially zoned 
neighborhood between the hours of 6:00 PM and 7:00 AM, Monday through Saturday; and 
between 6:00 PM and 9:00 AM on Sunday to be a violation.   
 
 NOW, THEREFORE, OREGON CITY RESOLVES AS FOLLOWS: 
 
Section 1. The City Commission declares an emergency, limited to the utility pole replacement 
and utility pole transfer as shown in the map attached as Exhibit A to this resolution. Consistent 
with OCMC 2.52.070 and, by this resolution, the Commission declares an emergency from 
September 25th, 2025, at 6:00 PM to September 26th, 2025 at 5:00 AM. 

Section 2.  Based on the emergency identified above, the City Commission grants the 
construction activities in Center Street rights-of-way exemption from Section 9.12.020 of the 
Oregon City Municipal Code for construction activities associated with the utility pole 
replacement and utility pole transfer work located adjacent to 1145 Molalla Avenue during the 
period identified above in Section 1 of this resolution. 

Section 3. This resolution shall take effect immediately upon its adoption by the City 
Commission. 

Section 4. The City Commission hereby directs the City Manager and City staff to undertake 
all appropriate and practical measures to lessen the impacts of night-time work on City 
residents and businesses as authorized by this resolution. 

Section 5. The City Commission adopts these procedures to prevent, minimize, respond to or 
recover from the emergency consistent with OCMC 2.52.040. 
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Resolution No. 25-27 
Effective Date: September 17, 2025 
Page 2 of 2 
 

Approved and adopted at a regular meeting of the City Commission held on the 17th day 
of September, 2025. 

 
      
DENYSE C. MCGRIFF 
Mayor 

 
 
Attested to this 17th day of September, 2025: 
 
      
Jakob Wiley, City Recorder 
 

Approved as to legal sufficiency: 
 
__________________________________ 
City Attorney  
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CITY OF OREGON CITY 
625 Center Street 

Oregon City, OR 97045  
503-657-0891 

 Staff Report  
 
To: City Commission Agenda Date: September 17, 2025  
From: Shaun Davis, Police Chief 
 
SUBJECT: 
Item 7.b. - OLCC: Liquor License Application–Retail On-Premises Sales and Consumption; 
Pure Spicy Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion, 818 Main Street, 
Oregon City 
 
STAFF RECOMMENDATION: 
Staff recommends the City Commission approve the OLCC Application for Pure Spicy 
Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion, 818 Main Street, Oregon City 
 
EXECUTIVE SUMMARY: 
The attached application is for an OLCC Retail On-Premises Sales and Consumption license 
for Pure Spicy Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion. This is a new license 
application for Retail On-Premises Sales and Consumption.  
 
BACKGROUND: 
Beginning August 12, 2024, OLCC no longer accepts paper applications for new annual 
licenses, changes to existing annual licenses, or special event licenses. All applications are 
now electronic, which is why the OLCC form has a different look.  
The Oregon City Police Department ran a background check on Qing Tan, and she is eligible 
to hold a liquor license. This is a new license application for Retail On-Premises Sales and 
Consumption. All applicants must obtain an Oregon City business license before submitting 
their application for an OLCC liquor license. The Oregon City business license application 
process includes routing of the application for review through various City departments. 
 
OPTIONS: 
1.   Approve OLCC: Liquor License Application–Retail On-Premises Sales and Consumption; 
Pure Spicy Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion, 818 Main Street, 
Oregon City. 
2.   Approve OLCC: Liquor License Application–Retail On-Premises Sales and Consumption; 
Pure Spicy Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion, 818 Main Street, 
Oregon City with Amendments. 
3.   Deny OLCC: Liquor License Application–Retail On-Premises Sales and Consumption; 
Pure Spicy Chinese Restaurant LLC dba Ginza Sushi & Asian Fusion, 818 Main Street, 
Oregon City and provide further direction. 
 
BUDGET IMPACT: 
Amount $ 
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Fiscal Year(s):   
Funding Source(s):   
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CITY OF OREGON CITY 
625 Center Street 

Oregon City, OR 97045  
503-657-0891 

 Staff Report  
 
To: City Commission Agenda Date: September 17, 2025  
From: Dayna Webb, Public Works Director 
 
SUBJECT: 
Item 7.c. - Change Order No. 2 for the Molalla Avenue Transmission Main WIFIA 3-1 Project 
(CI 22-014) 
 
STAFF RECOMMENDATION: 
Authorize the City Manager to execute Change Order No. 2 in the amount of $384,281.00 
for the Molalla Avenue Transmission Main WIFIA 3-1 Project (CI 22-014). 
 
EXECUTIVE SUMMARY: 
Change Order No. 2 is for modifications to the Molalla Avenue Transmission Main WIFIA 3-1 
(CI 22-014) construction contract with Emery and Sons Construction Group, LLC. This 
change order authorizes replacement of the existing 16-inch water main in Beavercreek 
Way. This work is being added to the project to reduce the risk of another water main failure 
and potential issues with the project’s planned connection to this old main in Beavercreek 
Way. The change order represents work additions of $384,281.00, and a 5.4 percent 
increase in the contract amount. 
 
BACKGROUND: 
On December 4, 2024, the City Commission awarded the construction contract to Emery 
and Sons Construction Group, LLC, through the public procurement process, in the amount 
of $7,011,261.00 to construct this project. Notice to Proceed was issued January 6, 2025, 
and substantial completion is expected by June 20, 2026.   
  
The project included connection of the new 30-inch transmission main to the existing 16-
inch transmission main in Beavercreek Way.   
Change Order No. 1 increased the contract by $322,342.00 to address additional 
contaminated media, bringing the contract amount to $7,333,603.00. The net increase of 
Change Order No. 2 is $384,281.00 resulting in a revised total contract price of 
$7,417,884.00 which represents a 5.4 percent increase.   
  
The scope of the change order has been approved by EPA for inclusion in the project and 
completion of the work will be completed in compliance with the Water Infrastructure 
Finance Innovation Act (WIFIA). Funding is available for this additional work in the Water 
Fund and is outside the WIFIA Program Budget. 
 
OPTIONS: 
1.   Approve Change Order No. 2 for the Molalla Avenue Transmission Main WIFIA 3-1 Project 
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(CI 22-014). 
2.   Approve Change Order No. 2 for the Molalla Avenue Transmission Main WIFIA 3-1 Project 
(CI 22-014) with Amendments. 
3.   Deny Change Order No. 2 for the Molalla Avenue Transmission Main WIFIA 3-1 Project 
(CI 22-014) and provide further direction. 
 
BUDGET IMPACT: 
Amount $384,281.00 
Fiscal Year(s):  FY 25-26 
Funding Source(s):  Water Fund 
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CHANGE ORDER 

 No. 2  

DATE OF ISSUANCE September  17, 2025  EFFECTIVE DATE      
 

 

PROJECT:   Molalla Avenue Transmission Main WIFIA 3-1   

OWNER   City of Oregon City  

CONTRACTOR   Emery and Sons Construction Group, LLC  

Contract:   Public Improvement Contract  

OWNER's Contract No.    CI 22-014  ENGINEER's Project No.   2294-11212    

ENGINEER   DOWL LLC – Construction Management  

You are directed to make the following changes in the Contract Documents. 

 

Description:  

 

This change order provides payment for additional work as shown on Attachment 1 - Drawing. The Contractor 

will replace the existing water transmission main on Beavercreek Way. The scope of the work includes 

installing approximately 575-feet of 16-inch DI Pipe and fittings from the existing tee at STA 51+90 to the 

existing valve on Beavercreek Road. The scope also includes the replacement of two 1-inch services, disposal 

of contaminated media and required restoration including pavement, pavement markings, landscaping, concrete 

walks and monolithic curb and gutter. Compensation for this work will be made under a new item “Beavercreek 

Way Transmission” on a Lump Sum unit with a total value of $ 384,281.00. Compensation will include all the 

labor, equipment and materials required to perform the work. This Contract Change Oreder does not affect 

Contract Time.  

 

Compensation for effort related to Boulder Excavation, Rock Excavation will be compensated under the 

Contract Bid Item if encountered. Bid Item, Beavercreek Way 16-inch Connection, as shown on Sheet C-14 

will be compensated at 100% of the Bid Item including the 16-inch gate valve, however the credit for redundant 

16-inch DI piping (10-feet) and deleted 16-inch DI Tee MJxMJ is accounted for in this order.  
 

 

Reason for Change Order:  

 

The project as bid, included connection of the new 30-inch transmission main to the existing 16-inch 

transmission main in Beavercreek Way. Upon completion of this project, the pipe in Beavercreek Way will be 

the only remaining section of old pipe.   On April 8, 2025, the old section of pipe ruptured and was temporarily 

repaired.  Upon inspection the pipe was found to be in critical condition with section of the pipe with 100% 

section loss, raising concerns about the viability of connecting to the existing main as planned. With Emery and 

Sons already mobilized to the city with all the necessary labor and equipment, the city can realize significant 

savings by adding the work to the project as well as the ability to replace the pipe timely, avoid further ruptures 

and disruption to service and reduce risks associated with connection to the old pipe.   
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CHANGE IN CONTRACT PRICE: 

 CHANGE IN CONTRACT TIMES: 

Original Contract Price: 

 

$  7,011,261.00  

 

 
Original Contract Times: 

 Substantial Completion:  June 20, 2026  

 Ready for final payment     
 (days or dates) 

Net Increase from previous Change Orders  

No.  1  to No. 1  : 

 

$322,342.00  

 

 Net change from previous Change Orders No. 1  to No.   1  : 

 Substantial Completion: June 20, 2026   

 Ready for final payment:  0  
 (days) 

Contract Price prior to this Change Order: 

 

$ 7,333,603.00  

 

 Contract Times prior to this Change Order: 

 Substantial Completion: June 20, 2026  

 Ready for final payment:   
 (days or dates) 

Net Increase of this Change Order: 

 

$ 384,281.00  

 

 Net Increase (Decrease) of this Change Order: 

 Substantial Completion: 0  

 Ready for final payment: 0  
 (days) 

Contract Price with all approved Change Orders: 

 

$ 7,417,884.00  

 

 Contract Times with all approved Change Orders: 

 Substantial Completion: June 20, 2026  

 Ready for final payment:   
 (days or dates) 

 

RECOMMENDED: 

 

By:  

ENGINEER (Authorized Signature) 

 

Date:  

APPROVED: 

 

By:  

OWNER (Authorized Signature) 

 

Date:  

ACCEPTED: 

 

By:  

CONTRACTOR (Authorized Signature) 

 

Date:  

 

 

EJCDC No. 1910-8-B (1996 Edition) 
Prepared by the Engineers Joint Contract Documents Committee and endorsed by The Associated General Contractors of America and the Construction Specifications 

Institute. 
P:\Forms\Contract & Bid Documents\Contract Boiler Plates\CHNGORD.docx 
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CHANGE ORDER 

 No. 1  

DATE OF ISSUANCE July 5, 2025  EFFECTIVE DATE      
 

PROJECT:   Molalla Avenue Transmission Main WIFIA 3-1   

OWNER   City of Oregon City  

CONTRACTOR   Emery and Sons Construction Group, LLC  

Contract:   Public Improvement Contract  

OWNER's Contract No.    CI 22-014  ENGINEER's Project No.   2294-11212    

ENGINEER   DOWL – Construction Management  

You are directed to make the following changes in the Contract Documents. 
 

Description: This change order provides for payment for Additional Contaminated Media beyond the bid amount of 4,443 cubic yards 

(6,837 tons).  The agreed unit price for additional contaminated media is $76.06 per ton, with a not-to-exceed amount of $322,342.  This 

Contract Change Order does not affect Contract Time. 

 

Reason for Change Order:  Additional testing was completed by Emery and Son’s Construction Group, LLC (“Emery and Sons”) 

between station 32+25 and 46+80, where testing and characterization of the soil was not completed prior to bid.  Test results and findings 

were compiled in an April 14, 2025, report by Shannon and Wilson and submitted to the city, identifying additional contaminated media.  

The city and its consultant reviewed the test results and confirmed levels found do not meet Oregon Department of Environmental 

Quality’s requirements for Clean Fill, requiring disposal at a Class D facility.  Section 00195.20 of the Contract Documents provides for 

agreement of payment for significant changes.  The quantity of additional contaminated media represents a significant change to the as-

bid quantity, therefore an agreement has been made and reflected in this change order to provide for payment of additional contaminated 

media, as described above. The supporting details for this agreement can be found in the attached July 1, 2025, letter from the city’s 

Construction Manager, Jason Kelly from DOWL.   

 

CHANGE IN CONTRACT PRICE:  CHANGE IN CONTRACT TIMES: 

Original Contract Price: 

 

$ 7,011,261.00  

 

 
Original Contract Times: 

 Substantial Completion:  June 20, 2026  

 Ready for final payment     
 (days or dates) 

Net Increase from previous Change Orders  

No.    to No.   : 

 

$0  

 

 Net change from previous Change Orders No. 0   to No. : 

 Substantial Completion: June 20, 2026   

 Ready for final payment:  0  
 (days) 

Contract Price prior to this Change Order: 

 

$ 7,011,261.00  

 

 Contract Times prior to this Change Order: 

 Substantial Completion: June 20, 2026  

 Ready for final payment:   
 (days or dates) 

Net Increase of this Change Order: 

 

$ 322,342.00  

 

 Net Increase (Decrease) of this Change Order: 

 Substantial Completion: June 20, 2026  

 Ready for final payment: 0  
 (days) 

Contract Price with all approved Change Orders: 

 

$7,333,603.00  

 

 Contract Times with all approved Change Orders: 

 Substantial Completion: June 22, 2026  

 Ready for final payment:   
 (days or dates) 

RECOMMENDED: 

 

By:  

ENGINEER (Authorized Signature) 

 

Date:  

APPROVED: 

 

By:  

OWNER (Authorized Signature) 

 

Date:  

ACCEPTED: 

 

By:  

CONTRACTOR (Authorized Signature) 

 

Date:  

EJCDC No. 1910-8-B (1996 Edition) Prepared by the Engineers Joint Contract Documents Committee and endorsed by The Associated General Contractors of America and 

the Construction Specifications Institute. 

Anthony J. Konkol, III (Aug 7, 2025 12:16:19 PDT)
Anthony J. Konkol, III

Aug 7, 2025

Jason Kelly (Aug 7, 2025 12:25:35 PDT)
Jason Kelly

Aug 7, 2025

Dan Johnston (Aug 11, 2025 08:03:12 PDT)
Dan Johnston

Aug 11, 2025
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503-620-6103  ■  5000 Meadows Road, Suite 420  ■  Lake Oswego, Oregon 97035  ■  www.dowl.com 

July 1, 2025 
 
Dan Johnston 
Principal 
Emery & Sons Construction Group, LLC 
3841 Fairview Industrial Dr SE, Suite 150 
Salem, OR 97302 
 
Re: Molalla Avenue Transmission Main WIFIA 3-1 Project (CI 22-014) 
DOWL Job No. 2690.80621.01  
 
 
Dear Mr. Johnston: 
 

This letter is in response to the contaminated media test results provided by Shannon and 
Wilson dated April 14, 2025. Emery and Sons completed additional testing required by your 
selected disposal sites in accordance with 00290.20(c) as outlined in RFI 1.  
The scope of the additional testing was to determine whether the excavated area within the 
project from Station 32+35 to approximately 46+80 met the State’s Clean Fill Screening Levels 
(CFSL’s). The scope and depth of contamination of Station 32+25 to 46+80 was assumed to 
meet CFSL’s at the time of bid. Shannon and Wilson collected 10 additional samples throughout 
the aforementioned station range during the spring of 2025. The results of the testing showed 
that the Project area did not meet CFSL’s standards. It should be noted that the contamination 
is believed to be naturally occurring and consistent with other areas of the project site that had 
been previously tested and known at the time of bid. 
Therefore, in accordance with the prior correspondence under RFI 1: this additional quantity of 
contaminated media will be paid for in accordance with 00195.20 of the Contract. 
Per attachment 1, the Engineer of Record has determined that the additional contaminated 
media between Station 32+25 to 46+80 is 2,752 cubic yards based on the bid documents and 
matching assumptions for pavement depth, pipe cover, and trench width consistent with 
previous estimates. A separate calculation was made to determine the reduction in 
contaminated media for installation of small diameter long-side services using boring methods 
instead of open cut trenching, however this reduction is not accounted for in the 2,752 cubic 
yards. Per the table in 00290.20(c)(1) of the Contract the original assumed volume was 3,445 
cubic yards, this quantity is also shown in attachment 1. We also understand that for 
constructability/disposal reasons Emery and Sons bid the project if the material between Station 
ranges 10+00 to 14+70 and 28+90 to 30+85 and 52+80 to 55+60 would be treated as full depth 
contaminated media instead of partial depth as shown in the Contract. Therefore, that would 
increase the amount of materials assumed at the time of bid going to Class D solid waste facility 
by an additional 998 cubic yards. That would bring the total volume of contaminated media 
anticipated to be transported to a Class D facility to 7,195 cubic yards, of which 4,443 cubic 
yards was bid as contaminated by Emery and an additional 2,752 cubic yards that was bid as 
clean fill.  
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503-620-6103  ■  5000 Meadows Road, Suite 420  ■  Lake Oswego, Oregon 97035  ■  www.dowl.com 

During information sharing the last month Emery and Sons provided cost information for their 
trucking and disposal expenses for both Hillsboro and Coffin Butte. At present they are using 
Coffin Butte, while the trucking costs are more, the dump fee is less ($72/ton for Hillsboro vs 
$42/ton for Coffin Butte) and therefore the overall cost to dispose of the material at Coffin Butte 
was selected. 
Emery & Sons cost for disposal at Coffin Butte in Benton County is $83.61/ton ($27.68/ton 
trucking and $42/ton dump fee including markup). 
At the time of bid Emery & Sons priced the cost of disposal for material between Station 32+25 
to 46+80 at $7.55/ton ($4.15/ton trucking & $2.14/ton dump fee including markup) for clean 
material to be deposited at Heidelberg in Canby.  
Total increase in cost for trucking and disposal = $83.61/ton - $7.55/ton = $76.06/tons 
 
Conversion from tons to cubic yards: Based on AASHTO T310 testing on other projects in the 
vicinity a unit weight of 114 Lbs./ft3 is appropriate given the material and time of year. 1 CY 
material equals 1.54 Tons. 
 
For an additional Volume of 2,752 CY or 4,238 tons at $76.06/ton = $322,342 
 
I propose writing a CCO with a unit cost for additional contaminated media of $76.06/ton, with 
an estimated amount of 4,238 tons with a not-to-exceed amount of $322,342. The item would 
not be triggered until a bid amount of 4,443 CY or 6,837 ton was disposed of.  

Feel free to contact me at any time to discuss these matters or any other questions you might 
have.  
 
 
Sincerely, 
 
 
 
Jason Kelly, PE 
Senior Project Manager 
 
cc:   Patty Nelson, P.E., Senior Engineer, City of Oregon City 
 Scott Duren, P.E., Vice President, WSC Consulting 
 
 

Jason Kelly
Digitally signed by Jason Kelly
DN: CN=Jason Kelly, OU=Standard, 
OU=Users, OU=Staff, DC=DOWL, 
DC=COM
Date: 2025.07.01 09:46:16-07'00'
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The order of items cited above does not constitute an order of precedence different than that established in 
the special or standard specifications. Equivalent titles, which may be substituted for the above listed 
items, are included as if specifically named. 

ARTICLE II - Time of Completion 

The project shall be complete within 530 calendar days from the authorized start date for On-site work as 
identified in the Notice to Proceed. 

ARTICLE III – Contract Amount 

The Contract Amount for the work covered by this Agreement is estimated to be seven million 
eleven thousand two hundred sixty-one dollars ($7,011,261.00).

Invitation to Bid 
Scope of Work 
Instructions to Bidders 
Bid Submittal Requirements and Forms 
Contract Agreement 
Oregon City Public Improvement Standard 
Conditions 
Statutory Conditions to Contract Agreement 
WIFIA Contract Requirements 
Performance Bond 
Payment Bond 
State of Oregon Statutory Public Works Bond 
General Conditions 
Davis Bacon Wage Rates for Public Works 
Contracts in Clackamas County, Oregon for 
Heavy Construction, WD# OR20240053, 
Modification 10, Published Date: 
09/06/2024 

Prevailing Wage Rates for Public Works Contracts in 
Oregon, dated October 5, 2024 
Amendments to the Prevailing Wage Rates for Public 
Works Contracts in Oregon dated October 5, 2024 
Prevailing Wage Apprenticeship Rates dated October 
5, 2024 
Definitions of Covered Occupations for Public Works 
Contracts in Oregon dated October 5, 2024 
Special Provisions 
Contract Drawings 
City of Oregon City Standard Details 
Technical Specifications 
2021 Oregon Standard Specifications for Construction 
(ODOT and APWA) as referenced by these documents 
Addendum 1 – November 7, 2024 
Addendum 2 - November 8, 2024 
All items included within these Contract Documents. 

SECTION  III  A
CONTRACT  AGREEMENT

This Agreement made and entered into this 10th day of  December 2024, between the CITY OF 
OREGON CITY  (“CITY”),  acting by and through the City Commission and  EMERY & SONS
CONSTRUCTION GROUP, LLC  (“CONTRACTOR”).

Witnesseth, that the CONTRACTOR and the CITY, for the considerations stated herein, agree as follows:

ARTICLE I - Scope of Work
The  CONTRACTOR hereby agrees to furnish all of the materials, equipment and labor necessary, and to 
perform all of the work for the project entitled:  MOLALLA  AVENUE  TRANSMISSION  MAIN 
WIFIA  3-1  (CI  22-014)  in accordance with the contract documents which are hereby made a part of this
agreement.

The contract documents consist of:

    Point of Contact: Patty Nelson  
Term of Contract: June 20, 2026
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ARTICLE IV - Warranty and Quality of Work 

In addition to all other warranties, express or implied, that are part of this Agreement, the Contractor 
expressly warrants to the City for a period of one year from acceptance of the work by the City that all 
materials and equipment furnished under this contract will be new, unless otherwise specified, and that 
the work will be of good quality, free from faults and defects and in conformance with the City’s 
specifications. Work that does not conform to these standards shall be considered defective. 

Contractor shall, at its own expense, make good and repair any and all defects arising from faulty 
workmanship or materials, if the defective work is discovered within the one-year warranty period and 
notice thereof is given to the Contractor within 60 days after the expiration of the warranty period. If 
required by the City, the Contractor shall furnish satisfactory evidence as to the kind and quality of 
materials and equipment used to repair the defect. 

In witness whereof, the parties hereto have executed this agreement, the day and year first above written. 

CITY OF OREGON CITY EMERY AND SONS CONSTRUCTION 
GROUP, LLC 

By: 
Anthony J. Konkol III 
City Manager 

Printed Name 

By: 
Dayna Webb, P.E. 
Public Works Director 

Approved as to Legal Sufficiency 

By: 
 City Attorney 

By: 
Authorized Signature 

Title 

Date 

Address: 

City Commission Award Date: 

Bill Kabeiseman (Dec 9, 2024 11:15 PST)
Bill Kabeiseman

Dayna Webb (Dec 9, 2024 12:03 PST)
Dayna Webb

Dan Johnston (Dec 9, 2024 13:12 PST)
Dan Johnston

Dan Johnston

Principal

Dec 9, 2024

PO Box 13069

Salem, Or

97309

83-0966301

Anthony J. Konkol III (Dec 10, 2024 17:10 PST)
Anthony J. Konkol III
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CITY OF OREGON CITY 
625 Center Street 

Oregon City, OR 97045  
503-657-0891 

 Staff Report  
 
To: City Commission Agenda Date: September 17, 2025  
From: Dayna Webb, Public Works Director 
 
SUBJECT: 
Item 8.a. - Second Reading of Ordinance No. 25-1010, an Ordinance Adopting Amendments 
to Oregon City Municipal Code Title 12: Streets, Sidewalks and Public Places   
 
STAFF RECOMMENDATION: 
Second reading of Ordinance No. 25-1010, Adopting Amendments to Oregon City Municipal 
Code Title 12: Streets, Sidewalks and Public Places. 
 
EXECUTIVE SUMMARY: 
The Oregon City Municipal Code Title 12: Streets, Sidewalks, and Public Places defines 
responsibility, liability, and requirements for repairs to public sidewalks. Following 
Commission feedback from meetings held on June 10, July 8, and August 20, 2025, it was 
determined that the Oregon City Municipal Code and staff operations and practices needed 
to be brought into alignment with one another. The proposed code revisions align with the 
general practices of the Public Works Department and addresses the request for additional 
time for the construction permit. 
 
BACKGROUND: 
Public sidewalk maintenance is the responsibility of the adjacent property owner. 
Maintenance is required whenever the sidewalk is not in "good repair." The term "good 
repair" is defined as a tripping hazard. A tripping hazard is defined by the Americans with 
Disabilities Act as a change in vertical elevation of ¼” or greater.  
 
Enforcement of sidewalk maintenance is performed solely on a complaint basis with a 
notice to Code Enforcement. Code Enforcement forwards the complaint to the Public Works 
Department, who performs an onsite inspection. Once an inspection is completed, and it 
determines a tripping hazard exists, OCMC 12.04 is used to obtain compliance with the City 
Code. The code provides timelines for addressing the sidewalk that is not in compliance.  
 
The Oregon City Streets, Sidewalks, and Public Places Code provides responsibility, liability, 
and requirements for repairs to public sidewalks. After discussion with the City Commission 
on June 10 and July 8, 2025, it was determined that the Oregon City Municipal Code and 
staff operations and practices needed to be brought into alignment. These proposed code 
revisions align with the general practices of the Public Works Department. 
 
The code revisions are based on obtaining a permit for work that will bring the violation into 
compliance. The code revisions propose giving a property owner 60 days with a first warning 
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to get a permit. If no permit is obtained in the first 60 days, a second warning letter is 
provided giving the property owner an additional 30 days to get a permit. If, after 90 days, 
no permit has been obtained, no work has been completed, and no contact has been made 
with city staff, the code violation is forwarded to Code Enforcement, who will start 
proceedings using municipal court to bring the property into compliance.  
 
On August 20, City Commission directed staff to change the validity of a sidewalk permit 
from 90 days to 180 days. Theoretically, an applicant who obtains a permit on day 60 during 
the 1st warning period has until day 240 to complete the work. Also, an applicant who 
obtains a permit on day 90, which occurs during the 2nd warning period, has until day 270 
to complete the work. If no work is completed and no extension of time is requested during 
the permit period, municipal court is used to bring the property into compliance. A property 
may be brought to municipal court for failure to obtain a permit or failure to complete work 
associated with a permit. 
 
It should be noted that municipal court is the last option and, historically, has rarely been 
needed to be used for sidewalk enforcement. This code amendment generally allows a 
property to go through a notification process and permit process which allows for winter 
contractor slowdowns, busy summer contractor availability, and other potential delays like 
holidays or other issues which arise. 
  
The primary goal of sidewalk enforcement is voluntary compliance. In special circumstances, 
staff apply the code with a compassionate, rather than a punitive, approach, considering 
individual situations while also maintaining consistency across cases. As long as a property 
owner remains in communication with staff and demonstrates a good-faith effort to resolve 
the complaint, the City has historically achieved compliance in 99% of the sidewalk code 
enforcement cases without the need for court involvement.  
  
This proposed code amendment clarifies the process clearer and standardizes the 
enforcement process. Staff recommends approval of the code revisions. 
 
OPTIONS: 
1.   Approve Second Reading of Ordinance No. 25-1010, an Ordinance Adopting 
Amendments to Oregon City Municipal Code Title 12: Streets, Sidewalks and Public Places  . 
2.   Approve Second Reading of Ordinance No. 25-1010, an Ordinance Adopting 
Amendments to Oregon City Municipal Code Title 12: Streets, Sidewalks and Public Places   
with Amendments. 
3.   Deny Second Reading of Ordinance No. 25-1010, an Ordinance Adopting Amendments 
to Oregon City Municipal Code Title 12: Streets, Sidewalks and Public Places   and provide 
further direction. 
 
BUDGET IMPACT: 
Amount $0 
Fiscal Year(s):  NA 
Funding Source(s):  NA 
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Ordinance No. 25-1010 
Effective Date: October 17, 2025 
Page 1 of 2 
 

ORDINANCE NO. 25-1010 

____________________________________________________________________________ 

AN ORDINANCE ADOPTING AMENDMENTS TO OREGON CITY MUNICIPAL CODE 
TITLE 12: STREETS, SIDEWALKS, AND PUBLIC PLACES  

WHEREAS, enforcement of sidewalk violations practices and codes are not in alignment 
necessitating a change to the City Code; and 

WHEREAS, Oregon City Municipal Code Title 12 (“Streets, Sidewalks, and Public Places”) 
outlines the responsibilities, liabilities, requirements and enforcement standards for maintaining 
and repairing public sidewalks; and 

WHEREAS, at the July 8, 2025 City Commission Work Session, City Commission 
discussed the discrepancies between City code and current staff practices and procedures and 
requested revisions to align the two; and 

WHEREAS, at the August 20, 2025 Regular City Commission meeting, City Commission 
discussed the length of the permit validity and requested an extension to the permit length; and 

WHEREAS, the amendments will result in clear and consistent practices for enforcing 
sidewalk repairs. 

NOW, THEREFORE, THE CITY OF OREGON CITY ORDAINS AS FOLLOWS: 

Section 1.  The City Commission hereby amends the applicable sections of the Oregon City 
Municipal Code, Title 12: Streets, Sidewalks, and Public Places, as shown in the the red-lined text 
in Exhibit A and as set forth in final form in Exhibit B, both of which are attached to incorporated 
by reference into this Ordinance.  

Section 2. The City Commission hereby adopts the findings and recommendations contained 
in the Staff Report in support of this Ordinance.  
  
Section 3. Severability. If any provision of this Ordinance or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of this 
Ordinance that can be given effect without the invalid provision or application, and to this end the 
provisions of this Ordinance are severable. 

Section 4. Effectiveness.  This Ordinance shall take effect 30 days from the date of adoption. 
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Effective Date: October 17, 2025 
Page 2 of 2 
 

 

Read for the first time at a regular meeting of the City Commission held on the 3rd day of 
September 2025, and enacted the foregoing Ordinance this 17th day of September 2025.  

   
 

___________________________________ 
       Denyse C. McGriff, Mayor 
 
  
Attested to this 17th day of September 2025:  Approved as to legal sufficiency: 
 
 
________________________________             ___________________________________ 
Jakob Wiley, City Recorder    City Attorney 
  
 
 
Exhibits:  
Exhibit A – Red Line Code  
Exhibit B – Final Form Code  
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EXHIBIT A 
Ordinance No. 25-1010 

12.04.032 - Required sidewalk repair. 

A. When the public works director determines that repair of a sidewalk is necessary, written 
notice shall be provided to the owner of property adjacent to the defective sidewalk subject 
to the following procedure: 

1. First Notice – Mailed written notice of a tripping hazard or other defect of a public 
sidewalk shall be directed to the owner of the adjacent property. This notice shall explain 
that a city issued right-of-way permit is required in advance of completing the work and 
provides that this permit shall be obtained within the first sixty (60) days and the work 
completed within two hundred and forty (240) days. 

2. Second Notice – Where a permit is not obtained within the initial sixty (60) day 
period, the City shall mail a second written notice. The second notice shall grant the owner 
an additional thirty (30) days to obtain a permit and extending the completion deadline to 
two hundred and seventy (270) days after the first notice. This notice shall also explain that 
failure to proceed with repairs within an extended 30 days resulting in a two hundred and 
seventy (270) day total period with a valid right-of-way permit may result in a code 
enforcement violation, pursuant to OCMC 1.16, 1.20 and 1.24, and/or the City may 
complete the necessary repairs with the cost for the work assessed as a lien against the 
property located adjacent to the sidewalk. 

3. Third Notice – Where no permit is obtained following the ninety (90) day notice 
period or the repairs are not completed by the two hundred and seventieth (270) day, the 
City will provide a courtesy notice to the adjacent owner that due to the owner’s inaction to 
complete the work, the City will be completing the work as provided by OCMC 12.04.033. At 
the end of the ninety (90) day notice period, OCMC 12.04.040 will be enforced which may 
result in municipal court proceedings. 

4. All permits shall be valid for one hundred eighty (180) days. 

5. The public works director shall cause a copy of the notices to be served personally 
upon the owner of the property adjacent to the defective sidewalk, or the notice may be 
served by registered or certified mail, return receipt requested. If after diligent search the 
owner is not discovered, the public works director shall cause a copy of the notice to be 
posted in a conspicuous place on the property, and such posting shall have the same effect 
as service of notice by mail or by personal service upon the owner of the property. 

6. The person serving the notice shall file with the city recorder a statement stating the 
time, place and manner of service or notice. 

B. Repair Standards, subject to a city-issue right-of-way permit: 

1. All sidewalks hereafter constructed in the city on improved streets shall be 
constructed to city standards and widths required in the Oregon City Transportation 
System Plan and OCMC 16.12. Sidewalks and curbs are to be constructed according to 
plans and specifications approved by the city engineer. 
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Ordinance No. 25-1010 

2. Sidewalks constructed on unimproved streets shall be constructed of concrete 
according to lines and grades approved by the city engineer. On unimproved streets, curbs 
do not have to be constructed. 

12.04.033 - City may do work. 

If repair of the sidewalk is not completed within two hundred and seventy (270) days after the 
service of the first notice, the public works director shall carry out the needed work on the 
sidewalk. Upon completion of the work, the public works director shall submit an itemized 
statement of the cost of the work to the finance director. The city may, at its discretion, construct, 
repair or maintain sidewalks deemed to be in disrepair by the public works director for the health, 
safety, and general welfare of the residents of the city. 

12.04.034 - Assessment of costs. 

Upon receipt of the report, the finance director shall assess the cost of the sidewalk work against 
the property adjacent to the sidewalk. The assessment shall be a lien against the property and may 
be collected in the same manner as is provided for in the collection of street improvement 
assessment. 

12.04.040 - Sidewalks—Enforcement. 

Any person whose duty it is to maintain and repair any sidewalk, as provided by this chapter, and 
who fails to do so shall be subject to the enforcement procedures of OCMC 1.16, 1.20 and 1.24, 
which may commence within ninety-one (91) days after the first notice. Failure to comply with the 
provisions of this chapter shall be deemed a nuisance. Violation of any provision of this chapter is 
subject to the code enforcement procedures of OCMC 1.16, 1.20 and 1.24. 
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EXHIBIT B 
Ordinance No. 25-1010 

12.04.032 - Required sidewalk repair. 

A. When the public works director determines that repair of a sidewalk is necessary, written 
notice shall be provided to the owner of property adjacent to the defective sidewalk subject 
to the following procedure: 

1. First Notice – Mailed written notice of a tripping hazard or other defect of a public 
sidewalk shall be directed to the owner of the adjacent property.  This notice shall explain 
that a city issued right-of-way permit is required in advance of completing the work and 
provides that this permit shall be obtained within the first sixty (60) days and the work 
completed within two hundred and forty (240) days. 

2. Second Notice – Where a permit is not obtained within the initial sixty (60) day 
period, the City shall mail a second written notice.  The second notice shall grant the owner 
an additional thirty (30) days to obtain a permit and extending the completion deadline to 
two hundred and seventy (270) days after the first notice.  This notice shall also explain that 
failure to proceed with repairs within an extended 30 days resulting in a two hundred and 
seventy (270) day total period with a valid right-of-way permit may result in a code 
enforcement violation, pursuant to OCMC 1.16, 1.20 and 1.24, and/or the City may 
complete the necessary repairs with the cost for the work assessed as a lien against the 
property located adjacent to the sidewalk. 

3. Third Notice – Where no permit is obtained following the ninety (90) day notice 
period or the repairs are not completed by the two hundred and seventieth (270) day, the 
City will provide a courtesy notice to the adjacent owner that due to the owner’s inaction to 
complete the work, the City will be completing the work as provided by OCMC 12.04.033. At 
the end of the ninety (90) day notice period, OCMC 12.04.040 will be enforced which may 
result in municipal court proceedings. 

4.  All permits shall be valid for one hundred eighty (180) days. 

5.  The public works director shall cause a copy of the notices to be served personally 
upon the owner of the property adjacent to the defective sidewalk, or the notice may be 
served by registered or certified mail, return receipt requested. If after diligent search the 
owner is not discovered, the public works director shall cause a copy of the notice to be 
posted in a conspicuous place on the property, and such posting shall have the same effect 
as service of notice by mail or by personal service upon the owner of the property. 

6.  The person serving the notice shall file with the city recorder a statement stating the 
time, place and manner of service or notice. 

B. Repair Standards, subject to a city-issue right-of-way permit: 

1. All sidewalks hereafter constructed in the city on improved streets shall be 
constructed to city standards and widths required in the Oregon City Transportation 
System Plan and OCMC 16.12. Sidewalks and curbs are to be constructed according to 
plans and specifications approved by the city engineer. 
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2. Sidewalks constructed on unimproved streets shall be constructed of concrete 
according to lines and grades approved by the city engineer. On unimproved streets, curbs 
do not have to be constructed. 

12.04.033 - City may do work. 

If repair of the sidewalk is not completed within two hundred and seventy (270) days after the 
service of the first notice, the public works director shall carry out the needed work on the 
sidewalk. Upon completion of the work, the public works director shall submit an itemized 
statement of the cost of the work to the finance director. The city may, at its discretion, construct, 
repair or maintain sidewalks deemed to be in disrepair by the public works director for the health, 
safety, and general welfare of the residents of the city. 

12.04.034 - Assessment of costs. 

Upon receipt of the report, the finance director shall assess the cost of the sidewalk work against 
the property adjacent to the sidewalk. The assessment shall be a lien against the property and may 
be collected in the same manner as is provided for in the collection of street improvement 
assessment. 

12.04.040 - Sidewalks—Enforcement. 

Any person whose duty it is to maintain and repair any sidewalk, as provided by this chapter, and 
who fails to do so shall be subject to the enforcement procedures of OCMC 1.16, 1.20 and 1.24, 
which may commence within ninety-one (91) days after the first notice. Failure to comply with the 
provisions of this chapter shall be deemed a nuisance. Violation of any provision of this chapter is 
subject to the code enforcement procedures of OCMC 1.16, 1.20 and 1.24. 
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CITY OF OREGON CITY 
625 Center Street 

Oregon City, OR 97045  
503-657-0891 

 Staff Report  
 
To: City Commission Agenda Date: September 17, 2025  
From: Pete Walter, Planning Manager 
 
SUBJECT: 
Item 8.b. - Zone Change at 19763 Parish Road (GLUA-25-031 / ZC-25-01) 
 
STAFF RECOMMENDATION: 
Recommend approval of GLUA-25-031 / ZC-25-001 to the City Commission with the 
recommended conditions. 
 
EXECUTIVE SUMMARY: 
The applicant requests the rezoning of their property from FU-10 to R-8 or R-10 Low Density 
Residential. The previous emergency sewer annexation (AN 16-02) did not include a zoning 
designation for the site, and the county FU-10 (Future Urban 10 acre) zone was retained. As 
Oregon City does not have a FU-10 zoning district, new structures or additions to the 
property cannot occur until the site is rezoned. The applicant intends to build an addition to 
the house once it is rezoned. 
 
As the annexation approval was based on an emergency need for service and occurred after 
the necessary service hookup had been made, and required the recording of the covenant, 
however, the previous owner chose not to proceed with its recording. The house was 
purchased by the current applicant in 2020, who was unaware of the restrictions placed on 
the property due to its non-city-zoned status. Although the document was not recorded, the 
requirements remain valid and are part of the land decision for AN 16-02. The purpose of 
the condition and covenant was to inform future owners of the restriction on the site laid out 
in the emergency annexation approval.   
  
The previous owner also did not proceed with the required annexation into the Tri-City Sewer 
District, a separate service district that can be annexed administratively through Clackamas 
County Water Environmental Services (WES) once the city approves the annexation. A 
condition has been added to this application to ensure that this process is completed before 
the certificate of occupancy for any new additions or buildings onsite. 
 
At the August 25, 2025, Planning Commission Hearing, the Planning Commission 
recommended approval to the City Commission for a Zone Change to  Low-Density 
Residential R-10. 
 
The applicant has no preference for the zoning attached to the property (R-8 or R-10). The 
pre-application conference indicated a potential rezone to R-10. Staff also provided an R-8 
option in the notice. The Planning Commission could choose either the R-8 or R-10 zone, as 
both are within the Low Density Residential Comprehensive Plan designation. The site is 
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located in an area abutting R-10, although the area across the street is zoned R-8. There are 
three lots currently in the county that could be rezoned to R-8 if annexed, creating an R-8 
corridor on Central Point Road, which is identified as a Collector Street in the Transportation 
System Plan. With the adoption of city and state regulations for middle housing, there is little 
discernible difference between the development capacities of the two zones.  While one 
Commissioner discussed the need to look for relatively easy upzone areas that could 
support additional dwelling units, the remainder of the Planning Commission wished to 
retain the same zoning as the abutting properties (R-10). 
 
BACKGROUND:  
 
OPTIONS: 
1. Approve GLUA-25-031 ZC-25-0001 with the recommended conditions. 
2. Approve GLUA-25-031 ZC-25-000 with revised findings and conditions. 
3. Deny GLUA-25-031 ZC-25-000 and provide further direction to Staff. 
4. Continue GLUA-25-031 ZC-25-000 and keep the public record open until a date certain. 
 
BUDGET IMPACT:  
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Type IV STAFF RECOMMENDATION 

Revised  
September 5, 2025 

 
The following staff report includes a preliminary analysis of the applicable approval criteria. All relevant 

criteria must be met or met with conditions in order to be approved. The Commission may choose to adopt 
the findings as recommended by staff or alter any finding as determined appropriate. 

    
FILE NO: 
 

GLUA-25-031 ZC-25-0001 Zone Change 

APPLICANT/ 
 

Brandi Henry 
19763 Parish Road, 
Oregon City, OR 97045  
 

PROPOSAL: Zone Change for approximately 0.9-acre property. The applicant has 
requested a zone change from County FU-10 to City R-8 or R-10 Dwelling 
District. The subject property was annexed in 2016, and the previous owner 
chose not to rezone the property at that time. The property has a 
Comprehensive Plan designation of LR – Low Density Residential. No 
development is proposed with this application.  
 

REVIEWER:    
 

Christina Robertson-Gardiner AICP, Senior Planner 

CURRENT ZONING 
 

County: FU-10 

LOCATION: 19763 Parish Road, Oregon City, OR 97045  
Clackamas County Map 3-1E-12DC-05600 
 

RECOMMENDATION: Approval with Conditions  
    
 

     
PROCESS: Pursuant to The procedure for a zone change is outlined in Oregon City Code Chapter 17.50 and 
17.68. 
 
The public hearing process is governed by OCMC 14.04 and 17.50. The Applicant and all documents submitted by or on 
behalf of the Applicant are available for inspection at no cost at the Oregon City Planning Division, 221 Molalla Avenue, 
Oregon City, Oregon 97045, from 8:30 am to 3:30 pm Monday thru Friday. The staff report, with all the applicable 
approval criteria, will also be available for inspection seven days before the hearing. Copies of these materials may be 
obtained for a reasonable cost in advance. The Annexation was initiated as a result of a public health hazard, and as a 
result, City policy is to forward these annexations directly to the City Commission without a Planning Commission 
recommendation. Therefore, the City Commission will open the record and consider testimony to determine whether the 
application has or has not complied with the factors outlined in section 14.04.060 and 17.68.020 of the Oregon City 
Municipal Code. The City Commission decision is appealable to LUBA within 21 days of issuance of the Notice of 
Decision.   

695 Warner Parrott Road   | Oregon City OR 97045  

Ph (503) 722-3789 | Fax (503) 722-3880 

Community Development – Planning 
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CONDITIONS OF APPROVAL 

Planning File GLUA-25-031 ZC-25-0001 Zone Change 
(P) = Verify that condition of approval has been met with the Planning Division. 

(DS) = Verify that condition of approval has been met with the Development Services Division. 
(B) = Verify that condition of approval has been met with the Building Division. 

(F) = Verify that condition of approval has been met with Clackamas Fire Department 
 
 
 

1. A Tri-City Sewer District (TCSD) annexation packet must be submitted and paid to WES before the 
applicant can obtain a building permit for a new structure or building addition on the property. The 
sewer annexation must be completed before a final certificate of occupancy can be issued for any 
new structures on the site. Please contact WES Permits staff if there are any questions about the 
TCSD annexation requirements. 503-742-4567. The TCSD annexation application can be found on the 
WES website:  tps://www.clackamas.us/wes/annexation.html. A copy of the signed Annexation 
Ordinance is included as an exhibit in the staff report, which will need to be submitted as part of the 
annexation packet.  
 
 

 
 
STAFF SUMMARY  
 
The Applicant requests the rezoning of their property from FU-10 to R-8 or  R-10. The previous emergency sewer 
annexation (AN 16-02) did not include a zoning designation for the site, and the county FU-10 zone was retained. 
As Oregon City does not have a FU-10 zoning district, new structures or additions to the property cannot occur 
until the site is rezoned with a city-recognized zone. The applicant intends to build an addition to the house once 
it is rezoned. 
 
A condition of AN 16-02 provided the following direction to the applicant. 
Prior to annexation, the property owner or assigns will record a covenant, to be approved by the City Attorney, 
which limits development of the site until such time that a zone change to a City zoning designation has been 
approved. The covenant shall acknowledge that development is reviewed for compliance with the Oregon City 
Municipal Code and Clackamas County Zoning and Development Ordinance. Further, until a zone change is 
approved the site use shall not change or intensify, or receive approval of a land division or development of the 
site including, but not limited to: new structures or additions to existing structures. In addition the 
property shall be subject to the City’s fence regulations in OCMC 17.54.100 as well as the City’s nuisance and 
animal regulations  
 
As the annexation approval was based on an emergency need for service and occurred after the necessary 
service hookup had been made, and required the recording of the covenant, however, the previous owner chose 
not to proceed with its recording. The house was purchased by the current applicant in 2020, who did not know 
the restrictions placed on the property by not having a city zone. Although the document was not recorded, the 
requirements remain valid and are part of the land decision for AN 16-02. The purpose of the condition and 
covenant was to inform future owners of the restriction on the site laid out in the emergency annexation approval.   
 
The previous owner also did not proceed with the required annexation into the Tri-City Sewer District, a separate 
service district that can be annexed administratively through Clackamas County Water Environmental Services 
(WES) once the city approves the annexation. A condition has been added to this application to ensure that this 
process is completed before the certificate of occupancy for any new additions or buildings onsite.  
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At the August 25, 2025, Planning Commission Hearing, the Planning Commission recommended 
approval to the City Commission for a Zone Change to  Low-Density Residential R-10. 
 
The applicant has no preference for the zoning attached to the property (R-8 or R-10). The pre-application 
conference indicated a potential rezone to R-10. Staff also provided an R-8 option in the notice. The Planning 
Commission could choose either the R-8 or R-10 zone, as both are within the Low Density Residential 
Comprehensive Plan designation. The site is located in an area abutting R-10, although the area across the 
street is zoned R-8. There are three lots currently in the county that could be rezoned to R-8 if annexed, 
creating an R-8 corridor on Central Point Road, which is identified as a Collector Street in the Transportation 
System Plan. With the adoption of city and state regulations for middle housing, there is little discernible 
difference between the development capacities of the two zones.  While one Commissioner discussed the 
need to look for relatively easy upzone areas that could support additional dwelling units, the remainder of 
the Planning Commission wished to retain the same zoning as the abutting properties (R-10). 
 
SITE DETAILS  
The little under 1-acre site is located at the intersection of Parish and Central Point Roads. The area is 
generally flat and features a single-family dwelling, one attached garage, and several small accessory 
buildings on-site. No development is proposed as part of this application; however, once rezoned, the 
application will submit building permits to add additional square footage to the house, which is currently not 
allowed due to the property's lack of a city zone.  
 
 
 

 
 
FIGURE 1. LOCATION MAP 
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FIGURE 2. ZONING MAP 
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FIGURE 3.  STREET VIEW (2023) 
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FIGURE 4. UTILITIES 
The figure above indicates the location of the Oregon City sewer and water utilities near the property.  
 
 
Public Comment 
Eric Burtram- Water Environment Services (WES) 
 
Tri-City Service District (TCSD)  provides regional collection and wholesale sanitary sewer treatment services 
within the District. TCSD boundaries coincide with those of the partner cities of Gladstone, Oregon City and 
West Linn.  
 
Tax Lot 31E12DC05600 is not currently within the Tri-City Service District (TCSD).  As a condition of connecting 
to public sewer, the owner will need to annex the parcel into the TCSD.  Note: this a separate annexation 
process from that of the city annexation and requires a separate application, which will be processed by 
Clackamas Water Environment Services (WES).     
 
The TCSD annexation application can be found on the WES website: 
https://www.clackamas.us/wes/annexation.html  
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Please contact WES Permits staff if there are any questions about the TCSD annexation requirements. 503-
742-4567 
 
Staff Comment: Connection to the Tri-City sewer district was also a requirement of the previous annexation 
approval, which the previous owner did not complete. A condition has been added that a Tri-City sewer 
annexation packet must be submitted and paid to WES/Tri-Cities before the applicant can obtain a building 
permit for a new structure on the site. The sewer annexation must be completed before a final certificate of 
occupancy can be issued for any new structures on the site.  
 
ANALYSIS AND FINDINGS  
 
CHAPTER 17.08 LOW DENSITY RESIDENTIAL DISTRICTS 
  
7.08.010 - Designated. 
The R-10, R-8 and R-6 residential districts are designed for low density residential development.  
 
Finding: Permitted. 
 
7.08.020 - Permitted uses. 
Permitted uses in the R-10, R-8 and R-6 districts are: 
A. Single-family detached residential units; 
B. Accessory uses, buildings and dwellings; 
C. Duplexes; 
D. Triplexes; 
E. Quadplexes; 
F. Townhouses; 
G. Cottage clusters; 
H. Residential homes; 
I. Parks, playgrounds, playfields and community or neighborhood centers; 
J. Home occupations; 
K. Family day care providers; 
L. Farms, commercial or truck gardening and horticultural nurseries on a lot not less than twenty thousand 
square feet in area (retail sales of materials grown on-site is permitted); 
M. Temporary real estate offices in model homes located on and limited to sales of real estate on a single 
piece of platted property upon which new residential buildings are being constructed; 
N. Transportation facilities.  
 
Finding: Permitted. The applicant proposed to construct single-family detached residential units, allowed in 
OCMC 17.08.020.A. 
 
17.08.025 - Conditional uses.  
The following uses are permitted in the R-10, R-8 and R-6 districts when authorized by and in accordance with 
the standards contained in OCMC 17.56:  
A. Golf courses, except miniature golf courses, driving ranges or similar commercial enterprises;  
B. Bed and breakfast inns/boarding houses;  
C. Cemeteries, crematories, mausoleums and columbariums;  
D. Child care centers and nursery schools;  
E. Emergency service facilities (police and fire), excluding correctional facilities;  
F.  Residential care facilities; 
G. Private and/or public educational or training facilities;  
H. Public utilities, including sub-stations (such as buildings, plants and other structures);  
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I. Religious institutions;  
J. Assisted living facilities; nursing homes and group homes for over fifteen patients; 
 
Finding: Permitted. The applicant proposed to construct single-family detached residential units, allowed in 
OCMC 17.08.025.A. 
 
17.08.040 - Dimensional standards.  
Dimensional standards in the R-10, R-8 and R-6 districts are as follows:  
Table 17.08.040 

Standard R-10 R-8 

Minimum lot size1 
Single-family detached, Duplex & Triplex 
Quadplex and Cottage cluster 
Townhouse 

 
10,000 sq. ft. 
10,000 sq. ft. 
1,500 sq. ft. 

 
8,000 sq. ft. 
8,000 sq. ft. 
1,500 sq. ft. 

Finding: Complies as Proposed.  
40,489 square feet  

  

Maximum height: All, except 35 ft., except 35 ft., except 

     Cottage cluster unit 25 ft. 25 ft.  

Finding: Complies as Proposed. All 
structures on the single-family house are 
under 35 feet  

  

Maximum building lot coverage 
All, except      
     With ADU 
     Cottage cluster 

 
40%, except 
45% 
None 

 
40%, except 
45% 
None 

Finding: Complies as Proposed.  
Existing lot  16% Lot coverage  

  

Minimum lot width 
All, except 
    Townhouse 

 
65 ft., except 
20 ft. 

 
60 ft., except 
20 ft. 

Finding: Complies as Proposed. 
Smallest width 206 feet 

  

Minimum lot depth 
All, except 
     Townhouse 

 
80 ft., except 
75 ft.  

 
75 ft., except 
75 ft.  

Finding: Complies as Proposed. 
Smallest depth 188 feet 

  

Minimum front yard setback  
All, except 
     Porch 
     Cottage cluster 

 
20 ft., except  
15 ft. 
10 ft.  

 
15 ft., except 
10 ft.  
10 ft.  

Finding: Complies as Proposed. 
Smallest setback 33 feet 

  

Minimum interior side yard setback:    
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All, except 
     Townhouse 

8 ft., except 
0 ft. (attached) /8 
ft. (side) 

7 ft., except 
0 ft. (attached) /7 ft. (side) 

Finding: Complies as Proposed. 
Smallest setback 22 feet 

  

Minimum corner side yard setback  10 ft. 10 ft. 

Finding: Complies as Proposed. 
Smallest setback 29 feet 

  

Minimum rear yard setback  
All, except 
Porch 
Cottage cluster/ADU 

 
20 ft., except  
15 ft. 
10 ft.  

 
20 ft., except  
15 ft. 
10 ft 

Finding: Complies as Proposed. 
Smallest setback 44 feet 

  

Garage setbacks  20 ft. from ROW, 
except 
5 ft. from alley 

20 ft. from ROW, except  
5 ft. from alley 

Finding: Complies as Proposed. 
Smallest setback 45 feet 

  

Notes: 
1. For land divisions, lot sizes may be reduced pursuant to OCMC 16.08.065. 
2. Accessory structures may have reduced setbacks pursuant to OCMC 17.54.010.B. 
3. Public utility easements may supersede the minimum setback. 
 
17.08.035 – Prohibited uses.  
Prohibited uses in the R-10, R-8 and R-6 districts are: 
A. Any use not expressly listed in OCMC 17-08-020, 17.08.025 or 17.08.030; 
B. Marijuana businesses. 
 
Finding: Complies as Proposed. 
 
17.08.045 - Exceptions to setbacks.  
A. Projections from buildings. Ordinary building projections such as cornices, eaves, overhangs, canopies, 
sunshades, gutters, chimneys, flues, sills or similar architectural features may project into the required yards 
up to twenty-four inches.  
 
Finding: Complies as Proposed.  
 
B. Through lot setbacks. Through lots having a frontage on two streets shall provide the required front yard on 
each street. The required rear yard is not necessary.    
 
Finding: Complies as Proposed 
 
17.08.050 - Density standards.  
A. Density standards in the R-10, R-8 and R-6 districts are as follows:  
Table 17.08.050 

Standard  R-10  R-8  R-6  
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Minimum net density: All  3.5 du/acre  4.4 du/acre  5.8 du/acre  

      Except cottage clusters  4 du/acre  4.4 du/acre  5.8 du/acre  
Maximum net density: All  4.4 du/acre  5.4 du/acre  7.3 du/acre  

      Except townhouses  17.4 du/acre  21.6 du/acre  25 du/acre  

 
B. Exceptions.  
1. Any dwelling units created as accessory dwelling units do not count towards the minimum or maximum 
density limits in Table 17.08.050.  
2. Duplexes, triplexes and quadplexes shall count as a single dwelling unit for the purposes of calculating 
maximum net density. Total dwelling units within a development may count for the purposes of calculating 
minimum net density.  
3. Cottage clusters are exempt from maximum net density standards.  
 
Finding: Complies as Proposed. The applicant is not proposing a new dwelling units as part of this 
application.  
 
 
CHAPTER 17.50 – ADMINISTRATION AND PROCEDURES 
 
17.50.010 Purpose. 
 
This chapter provides the procedures by which Oregon City reviews and decides upon applications for all  
permits relating to the use of land authorized by ORS 92, 197 and 227. These permits include all form of land 
divisions, land use, limited land use and expedited land division and legislative enactments and amendments 
to the Oregon City Comprehensive Plan and Titles 16 and 17 of this code. Pursuant to ORS 227.175, any 
applicant may elect to consolidate applications for two or more related permits needed for a single 
development project. Any grading activity associated with development shall be subject to preliminary review 
as part of the review process for the underlying development. It is the express policy of the City of Oregon City 
that development review not be segmented into discrete parts in a manner that precludes a comprehensive 
review of the entire development and its cumulative impacts. 
 
 
17.50.050 – Pre-application conference.  
 

A  Pre-application Conference.  Prior to a Type II – IV or Legislative application, excluding Historic 
Review, being deemed complete, the applicant shall schedule and attend a pre-application 
conference with City staff to discuss the proposal, unless waived by the Community Development 
Director. The purpose of the pre-application conference is to provide an opportunity for staff to 
provide the applicant with information on the likely impacts, limitations, requirements, approval 
standards, fees and other information that may affect the proposal.  

 
1. To schedule a pre-application conference, the applicant shall contact the Planning Division, 

submit the required materials, and pay the appropriate conference fee.  
 

2. At a minimum, an applicant should submit a short narrative describing the proposal and a 
proposed site plan, drawn to a scale acceptable to the City, which identifies the proposed land 
uses, traffic circulation, and public rights-of-way and all other required plans.   
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3. The Planning Division shall provide the applicant(s) with the identity and contact persons for 
all affected neighborhood associations as well as a written summary of the pre-application 
conference.  

 
B.  A pre-application conference shall be valid for a period of six months from the date it is held. If no 

application is filed within six months of the conference or meeting, the applicant shall schedule and 
attend another conference before the City will accept a permit application. The Community 
Development Director may waive the pre-application requirement if, in the Director's opinion, the 
development has not changed significantly and the applicable municipal code or standards have not 
been significantly amended. In no case shall a pre-application conference be valid for more than one 
year. 

 
C. Notwithstanding any representations by City staff at a pre-application conference, staff is not 

authorized to waive any requirements of this code, and any omission or failure by staff to recite to an 
applicant all relevant applicable land use requirements shall not constitute a waiver by the City of any 
standard or requirement. 

 
Finding: Complies. A pre-application meeting (PA-25-00025) was held on June 3, 2025 to review the 
proposed zone change. Pre-application meeting notes were provided, and all relevant land use requirements 
have been acknowledged and addressed as part of this application narrative.  
 
17.50.055 - Neighborhood association meeting.  
  
Neighborhood Association Meeting. The purpose of the meeting with the recognized neighborhood 
association is to inform the affected neighborhood association about the proposed development and to 
receive the preliminary responses and suggestions from the neighborhood association and the member 
residents.  
 

A. Applicants applying for annexations, zone change, comprehensive plan amendments, conditional 
use, Planning Commission variances, subdivision, or site plan and design review (excluding minor site 
plan and design review), general development master plans or detailed development plans 
applications shall schedule and attend a meeting with the City-recognized neighborhood association 
in whose territory the application is proposed no earlier than one year prior to the date of application. 
Although not required for other projects than those identified above, a meeting with the neighborhood 
association is highly recommended.  

 
B. The applicant shall request via email or regular mail a request to meet with the neighborhood 

association chair where the proposed development is located. The notice shall describe the proposed 
project. A copy of this notice shall also be provided to the chair of the citizen involvement committee.  

 
C. A meeting shall be scheduled within thirty days of the date that the notice is sent. A meeting may be 

scheduled later than thirty days if by mutual agreement of the applicant and the neighborhood 
association. If the neighborhood association does not want to, or cannot meet within thirty days, the 
applicant shall host a meeting inviting the neighborhood association, citizen involvement committee, 
and all property owners within three hundred feet to attend. This meeting shall not begin before six 
p.m. on a weekday or may be held on a weekend and shall occur within the neighborhood association 
boundaries or at a city facility.  

 
D. If the neighborhood association is not currently recognized by the City, is inactive, or does not exist, 

the applicant shall request a meeting with the citizen involvement committee.  
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E. To show compliance with this section, the applicant shall submit a copy of the email or mail notice to 
the neighborhood association and CIC chair, a sign-in sheet of meeting attendees, and a summary of 
issues discussed at the meeting. If the applicant held a separately noticed meeting, the applicant 
shall submit a copy of the meeting flyer, postcard or other correspondence used, and a summary of 
issues discussed at the meeting and submittal of these materials shall be required for a complete 
application. 

 
Finding: Complies A meeting was requested with the Hazel Grove -Westling Farms 
and scheduled for June 25, 2025. An email confirmation from the Hazel Grove -Westling Farms 
is provided as part of this application  
 
17.50.060 Application Requirements. 
Finding: Complies as Proposed. All required application materials are submitted with this narrative. The 
applicant has provided full-size and two reduced-size sets of plans to accompany the submittal items. 
 
17.50.070 Completeness Review and 120-day Rule. 
17.50.080 Complete Application--Required Information. 
Finding: Complies as Proposed. This land use application was submitted/paid on July 24, 2025. 
The application was deemed incomplete on July 28, 2025 and after the submittal of additional 
information, the application was deemed complete on August 1,2025. The 120 day  land use 
deadline is November 29, 2025 
  
17.50.090 Public Notices. 
Finding: Complies as Proposed. Staff provided public notice within 300 feet of the site via mail; the site 
was posted with multiple land use notices and posted on the Oregon City website. Staff provided email 
transmittal of the application and notice to affected agencies and Neighborhood Associations. 
 
17.50.100 Notice Posting Requirements. 
Finding: Complies as Proposed. The site was posted with a sign longer than the minimum requirement. 
 
17.50.130 Conditions of approval and notice of decision.  
A. All City decision-makers have the authority to impose reasonable conditions of approval designed to 
ensure that all applicable approval standards, including standards set out in city overlay districts, the 
City's master plans, and City public works design standards, are, or can be met.  
Finding: Complies- the City Commission may place conditions upon this application as appropriate to 
the approval criteria. As this application is for a residential zone property, any condition shall be clear and 
objective and is required to be proportional to the proposal.   
 
17.50.140 –  Financial guarantees.  
When conditions of permit approval require a permitee to construct certain public improvements, the City 
shall require the permitee to provide financial guarantee for construction of the certain public 
improvements. Financial guarantees shall be governed by this section.  
17.50.141 – Public improvements – Warranty 
All public improvements not constructed by the City, shall be maintained and under warranty provided by 
the property owner or developer constructing the facilities until the City accepts the improvements at the 
end of the warranty period. The warranty is to be used at the discretion of the City engineer or designee to 
correct deficiencies in materials or maintenance of constructed public infrastructure, or to address any 
failure of engineering design.  
 
Finding: Not Applicable- No development is proposed at this time. 
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CHAPTER 17.68 ZONING CHANGES AND COMPREHENSIVE PLAN AMENDMENTS 
 
17.68.010 – INITIATION OF THE AMENDMENT. 
A text amendment to the comprehensive plan, or an amendment to the zoning code or map or the 
Comprehensive Plan map, may be initiated by: 
A. A resolution request by the City Commission; 
B. An official proposal by the Planning Commission; 
C. An application to the Planning Division; or. 
D. A Legislative request by the Planning Division. 
All requests for amendment or change in this title shall be referred to the Planning Commission. 
 
Finding: Complies. The proposed zone change requires an amendment to the zoning map and has been 
initiated by the property owners through an application to the Planning Division. 
 
17.68.020 – CRITERIA. 
The criteria for comprehensive plan amendment or text or map amendment in the zoning code are set 
forth as follows: 
A. The proposal shall be consistent with the applicable goals and policies of the comprehensive plan; 
Finding: Complies. The project site has the Comprehensive Plan designation of LR (Low Density 
Residential), which permits the City zoning of R-6, R-8, and R-10. The zone change to R-8 or R-10 is 
consistent with the applicable goals and policies of the City of Oregon City’s Comprehensive Plan for 
transportation and infrastructure availability. Staff could not identify any specific policy that called out a 
desire for R-8 or R-10 in this area. As discussed below in the transportation analysis portion, the two going 
will not create much discernible difference in impact on the transportation network or other public 
utilities. 
 
B. That public facilities and services (water, sewer, storm drainage, transportation, schools, police, and 
fire protection) are presently capable of supporting the uses allowed by the zone or plan amendment, or 
can be made available prior to issuing a certificate of occupancy. Service shall be sufficient to support the 
range of uses and development allowed by the zone or plan amendment; 
Finding: Complies. The project site has access to adjacent public utility lines, nearby public facilities, 
and services that can serve the development. There is an existing water main and sanitary sewer main 
that runs within Parrish Road and a stormwater main within Central Point Road. The properties are also 
currently served by Clackamas Fire District #1 and the Oregon City School District and will have access to 
police service under the Oregon City Police Department. All public facilities and services are available to 
support the proposed zone change to R-8 or R-10 zoning district, which permits low-density residential 
development. No development is proposed at this time.  
 
C. The land uses authorized by the proposal are consistent with the existing or planned function, capacity 
and level of service of the transportation system serving the proposed zoning district or plan 
amendment; and  
Finding: Complies. A Transportation Analysis Letter (TAL) was provided, but incorrectly discussed a 
change of jurisdiction from the City of Happy Valley to the City of Oregon City.  This appears to be a 
grammatical error from a previous report. The TAL indicates that the annexation and zone change will not 
significantly affect the planned function, capacity, and level of service of the transportation system 
serving the project site. Staff agree with the analysis and findings. The TAL indicates that the annexation 
and zone change will not significantly affect the planned function, capacity, and level of service of the 
transportation system serving the project siteThe applicant’s transportation engineer, Massoud G. 
Saberian, PE, PTOE, provided a revised memo (Exhibit 1a) that addresses the errors of the initially 
submitted transitional Analysis Letter (TAL). There was no change in the analysis and findings. 
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With the inclusion of a number of middle housing uses as permitted in both the R-8 and R-10 projecting 
the number of trips generated through the redevelopment of the site can vary significantly. This will be 
explicitly analyzed during any development process. Generally, trip generation for middle housing 
(duplexes, triplexes, townhomes, etc.) is about half the rate of trip generation for a single-family home, 
which is 10 trips per day. The maximum potential number of trips for the lot upon development could be 
five lots with a fourplex on each, producing 100 new trips daily at full build-out. However, four lots are 
most likely, as dedication of right-of-way may be required even with R-8 zoning. The purpose of a zone 
change transportation analysis is to evaluate the most reasonable and highest development scenario to 
ensure that the proposed use complies with the Transportation System Plan and the Transportation 
Planning Rule (TPR). It functions as a stress test to determine whether the transportation system needs 
modifications to accommodate increased use or if a zone change should include a temporary trip cap 
until a solution is found. In this case, the general redevelopment of uses within the low-density residential 
districts is anticipated within the transportation plan and the model. Actual analysis and exactions will be 
performed once the site redevelops, which may not occur for quite a long time. 
 
D. Statewide planning goals shall be addressed if the comprehensive plan does not contain specific 
policies or provisions which control the amendment. 
Response: The subject properties are designated as Low-Density Residential (LR) under Oregon City’s 
acknowledged the Comprehensive Plan, which is in compliance with the Statewide Planning Goals. The 
proposal complies with the goals and policies of the comprehensive plan designation. 
 
Finding: Complies. The proposed Zone Change complies with the zoning designations for Low Density 
Residential (LR) Comprehensive Plan Classification as identified in Table 17.06.030. The most recently 
adopted comprehensive plan, OC2040, was acknowledged by the Department of Land Conservation and 
Development (DLCD) as complying with statewide planning goals. 
 
17.68.040 – APPROVAL BY THE COMMISSION. 
If the Planning Commission finds that the request or application for an amendment, or change, complies 
with the criteria of OCMC 17.68.020, it shall forward its findings and recommendation to the City 
Commission for action thereon by that body. 
Finding: Complies. The subject properties are currently located within the existing UGB. The proposed 
zone changes to the R-8 or R-10 zoning district are consistent with the Oregon City Comprehensive Plan 
designation of Low-Density Residential (LR) for both properties and comply with the criteria of OCMC 
17.68.020. 
 
17.68.050 – CONDITIONS. 
In granting a change in zoning classification to any property, the Commission may attach such conditions 
and requirements to the zone change as the Commission deems necessary in the public interest and 
such conditions and restrictions shall thereafter apply to the zone change or map amendment. 
Finding: Complies The proposed zone changes from the FU-10 zoning district to the City’s low-density 
residential R-8 or R-10 zoning district is consistent with the Oregon City Comprehensive Plan designation 
of Low Density Residential (LR) for both properties.  The Planning or City Commissions may choose to add 
conditions to this application that are proportional to the request and are consistent with the goals and 
strategies of the Commission through the adopted comprehensive plan.  
 
CONCLUSION AND DECISION: 
Based on the analysis and findings as described above, Staff concludes that the proposed Zone change to  
either R-8 or R-10 located at 19763 Parish Road, Oregon City, OR 97045 Oregon City, Oregon 97045, 
identified as Clackamas County Map 3-1E-12DC-05600  can meet the requirements as described in the 
Oregon City Municipal Code by complying with the Conditions of Approval provided in this report.  
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Therefore, the Community Development Director recommends approval with conditions, based upon the 
findings and exhibits contained in this staff report. 
 
 

  
Exhibits: 
 

1. Applicant’s Submittal 
a. Traffic Memo-Revised 

2. Public Comment 
a. Erik Bertram- Clackamas Water Environment Services (WES) 

3. AN 16-02 Ordinance (Ordinance 17-1008) 
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   Revised 02/2025 

LAND USE APPLICATION FORM 
Type I (OCMC 17.50.030.A) Type II (OCMC 17.50.030.B) Type III / IV (OCMC 17.50.030.C & D.) 
__ Compatibility Review __ Master Plan / PUD / GDP or __ Annexation 

  __ Willamette River Greenway  Amendment  __ Code Interpretation / Similar Use 
  __ Communication Facility /  __ Detailed Development Plan (DDP) __ Master Plan / PUD / GDP Amendment 

   Eligible Modification __ Floodplain Review __ Conditional Use 

__ Lot Line Adjustment __ Geologic Hazard Overlay __ Comprehensive Plan/Legislative 
 Amendment 

__ Non-Conforming Use Review __ Minor Partition (<4 lots)   __ Code  __Map 
__ Natural Resource (NROD) __ Minor Site Plan & Design Review __ Detailed Development Plan DDP 
     Verification __ Non-Conforming Use Review __ Historic Review Board 
__ Minor Site Plan & Design Review  __ Proportional Upgrades  __ Demolition 
__ Extension of Approval __ Site Plan and Design Review / DDP  __ New Construction 
__ Historic Review – Remodel __ Manufactured Home Park  __ Remodel 
__ Detailed Dev. Plan (DDP) __ Compatibility Review __ Municipal Code Amendment 
__ LUCS __ Parking Adjustment 

Modifications / Adjustments __ Variance   
__ Residential Design    __ Sign Variance 

Expedited Type II (OCMC __ Site Plan & Design Review __ Natural Resource (NROD) Review 
17.50.030.B & 16.24) __ Public Improvement __ Zone Change (Text/Map) 
__ Middle Housing Land Division __ Tree Mitigation __ Willamette River Greenway 

__ Subdivision (4+ lots) 
__ Administrative (Minor) Variance 
__ Natural Resource (NROD) Review Legislative Action (OCMC 17.50.170) 
__ Willamette River Greenway __ Legislative 
__ Phased Subdivision / Site Plan and 

 Design Review Occupancy Plan 
__ Expedited Land Division 

File Number(s): Application Date: 

Project Name: 
Proposed Land Use or Activity: # of Lots Proposed (If 

Applicable): 
Physical Address(es) of Site: 

Clackamas County Map and Tax Lot Number(s): 

Applicant(s) 
Applicant(s) Signature: 
Applicant(s) Name Printed: Date: 
Mailing Address: 
Phone: Email: 

Property Owner(s) – If more than 2 owners, add all information to back of page including signatures. 
Property Owner #1 
Property Owner#1 Signature: 
Property Owner#1 Name Printed: Date: 
Mailing Address: 
Ownership Address: 
Phone: Email: 

Property Owner #2 
Property Owner#2 Signature: 
Property Owner#2 Name Printed: Date: 
Mailing Address: 
Ownership Address: 
Phone: Email: 

Page 51 of 144



Page 52 of 144



Page 53 of 144



Page 54 of 144



Page 55 of 144



Page 56 of 144



Page 57 of 144



Page 58 of 144



Page 59 of 144



Page 60 of 144



Page 61 of 144



Page 62 of 144



Page 63 of 144



Page 64 of 144



Page 65 of 144



Page 66 of 144



Page 67 of 144



 

ETRC, LLC  14465 SW 161st Avenue Portland, OR 97224  503-888-7553,   etrcllc@yahoo.com   www.etrcllc.com  

 

 

Traffic Memorandum 

 

To:   Christina Robertson-Gardiner 

Senior Planner, Oregon City Planning Department 
695 Warner Parrot Road  
Oregon City, Oregon 97045 

 
Brandi Henry       
19763 S. Parish Rd. 

Oregon City, OR 97045 

 
Date:   August 13, 2025 

 
Subject: 19763 S. Parish Road – Traffic Analysis Letter/Zone Change  

PA-25-00025 – Tax Lot 31E12DC05600, Clackamas County 
 

Introduction/Background 

This Traffic Memorandum reports and evaluates the trip generation impact related to 

the proposed addition of a breezeway between an existing building and the detached 

garage located at 19763 S. Parish Road. The property changed jurisdictions in 2016 

from Clackamas County to the City of Oregon City. The subject property which is about 

0.93 acres retained its FU-10 zoning. In 2025, the owner desires to utilize a city zone 

and requested a zone change to the appropriate city zone. Oregon City requires 

documentation of the trip generation change due to this zoning change. 

 

Figure 1- Site Plan  
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ETRC, LLC  14465 SW 161st Avenue Portland, OR 97224  503-888-7553,   etrcllc@yahoo.com   www.etrcllc.com  

 

Proposed addition (shown in Figure 2) does not add any living area, change of land use, 

or lot access points. 

 

Figure 2 – Proposed Breezeway Shown 

 
Discussion and Conclusion 

 
The proposed addition of the breezeway precludes any change to the dwelling unit in 

any form. The single-family home remains, and the breezeway simply connects the 

existing house to the existing garage. Therefore, there is no net increase in trips 

generated. 

Table 1 summarizes the before and after trip generation based on the previous land use 

zoning (Clackamas County) vs. the City of Oregon City land use zoning. 

It is noteworthy that the existing dwelling unit, driveway, garage and other structures 

built on the site as they stand now, nor the applicant’s desire to add a breezeway will 

not change the anticipated site trip generation. 

  

31’-6” x 11’-10” 
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Table 1 – Land Use Comparison 
 

Land Use Jurisdiction Description 
Dwelling 

Unit 
Daily 
Trips 

FU-10 Clackamas County 
Future Urbanization 
10 Acre Minimum 

1 ~10 

R-10 or R-8 Oregon City 
One Dwelling per 

10,000 or 8,000 Sq. Ft. 
1 ~10 

 
Conclusions and Recommendations 
 

Based on the nature of the application and existing city of Oregon City’s Community 
Development Code, since the applicant is not applying to change the lot configuration 

nor add any more living area, or additional structures for the specifically intended as 
living space, it is therefore concluded that the addition of the breezeway for the 
purpose of making it more practical to go from the garage to the house or vice versa, 

there is no net change in average daily trip to and from the site under the review.  
 
Any future development will be analyzed for compliance with city development code at 

the time of development application. 
 
  

 
 
 

 

 

 

 

Exp. June 2026 
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695 Warner Parrott Road   | Oregon City OR 97045  

Ph (503) 722-3789 | Fax (503) 722-3880 

Community Development – Planning 

LAND USE APPLICATION TRANSMITTAL – RESPONSE FORM 

 
Date: ____________ 
 
Land Use Application File Number:____________________________________ 
 
NAME:  _______________ 
 
AGENCY: _________________________________ 
 

EMAIL ADDRESS: _______________ 

 

 

 
The land use application material is referred to you for your information, study and official comments. Your 
recommendations and suggestions will be used to guide the Planning staff when reviewing this proposal. If you 
wish to have your comments considered and incorporated into the staff report, please return a copy of this form 
to facilitate the processing of this application and to ensure prompt consideration of your recommendations.  
 

Please check the appropriate spaces below. 
 

   The proposal does not conflict with our interests.  
    

          The proposal conflicts with our interests for the reasons attached. (Please attach 
additional information) 
 

          The proposal would not conflict our interests if the changes noted below or attached are 
addressed.   

 
Please add any specific comments below or attach a separate document with more information. 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

CONTACT THE PLANNING DIVISION IF YOU HAVE ANY QUESTIONS ABOUT THIS APPLICATION 
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ORDINANCE NO. 17-1008

AN ORDINANCE OF THE CITY OF OREGON CITY APPROVING ANNEXATION PROPOSAL
NO. AN-16-0002 AND APPROVING THE ANNEXATION OF CERTAIN PROPERTY LOCATED

AT 19763 SOUTH PARRISH ROAD TO THE CITY OF OREGON CITY

WHEREAS, the owner of certain real property adjacent to the City of Oregon City, Betty
Savage, proposed in Annexation Proposal No. AN-16-0002 that their 0.92 acre property located
at 19768 S. Parrish Road, Clackamas County map 3S-1E-12DC tax lot 5600, more fully
identified in Exhibit ‘A’ to this Ordinance, be annexed to the City; and

WHEREAS, the City finds that the proposal complies with all applicable legal
requirements, as detailed in the findings attached hereto and made a part of this ordinance as
Exhibit ‘B’; and

WHEREAS, Senate Bill 1573, adopted in 2016, requires annexation of territory without a
vote by the people, notwithstanding city charter and regulations to the contrary, and the City
finds that the annexed area is within the urban growth boundary, will be subject to an
acknowledged comprehensive plan, is contiguous to the city limits and conforms with all other
city requirements; and

WHEREAS, the City finds that applicant’s proposal does not include rezoning the
property at this time, and that any such proposal shall be reviewed through a separate
application consistent with OCMC 17.06.030 Zoning of Annexed Areas, the Oregon City
Transportation System Plan, and the Statewide Transportation Planning Rule to support such
rezoning; and

WHEREAS, the identified property is currently in Clackamas Fire District # 1 (CFD#1);
and CFD#1 will continue to provide fire protection service to the identified property when
annexed; and

WHEREAS, the identified property is currently within the Clackamas County Service
District for Enhanced Law Enforcement; and the Oregon City Police Department will be
responsible for police services to the identified property when annexed; and

WHEREAS, the identified property is currently within Clackamas River Water (CRW)
District service area; and will remain within CRW upon annexation of the property; and

WHEREAS, the identified property is not currently within the Tri-City Service District and
must petition for annexation into said District with the concurrence of the City; and

WHEREAS, the City Commission concurs that the Tri-City Service District can annex the
identified properties into their sewer district.

NOW, THEREFORE, OREGON CITY ORDAINS AS FOLLOWS:

Section 1. That the area further identified in the legal description attached hereto as Exhibit
“A”, is hereby annexed to and made a part of the City of Oregon City.

Ordinance No. 17-1008
Effective Date: , 2017
Page 1 of 2
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Section 2. That the territory identified in Exhibit “A” shall hereby remain within Clackamas
County Fire District # 1.

Section 3. That the territory identified in Exhibit “A” is hereby withdrawn from Clackamas
County Service District for Enhanced Law Enforcement, and henceforth, the Oregon City Police
Department will be responsible for police services to the identified property.

Section 4. That the territory identified in Exhibit “A” will remain within Clackamas River
Water District.

Section 5. The City hereby concurs with and approves the annexing of the territory identified
in Exhibit “A” into the Tri-City Service District by the Clackamas County Board of
Commissioners, to the extent allowed by law.

Section 7. That the effective date for this annexation is the date this ordinance is submitted
to the Secretary of State, as provided in ORS 222.180.

Read for the first time at a regular meeting of the City Commission held on the 5th

day of July, 2017, and the City Commission finally enagted the foregoing ordinance this 19th day
of July, 2017.

DAN HOLLADAY, Mayor

Attested to this 19th day of July 2017:

Kattie Riggs, City Recorder

Approved as to legaĵ sufficiency:

City Attorney

ATTACHMENTS:
Exhibit A -Map and Legal Description of Proposed Annexation
Exhibit B - Proposed Findings, Reasons for Decision and Conclusions

Ordinance No. 17-1008
Effective Date: , 2017
Page 2 of 2
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• Chapter 17.68 - Zoning Changes and Comprehensive Plan Amendments

• Oregon City Comprehensive Plan 

• Applicable goals and policies

Staff has provided a draft report with findings for the above criteria. 

Criteria for Approval 

At the August 25, 2025, Planning Commission Hearing, the Planning 
Commission recommended approval to the City Commission for a Zone 
Change to Low-Density Residential R-10.
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• AN 16-02 Emergency Annexation did not include a zoning designation for the site.  
• A condition required the applicant to record a covenant indicating that zoning was not applied to the 

property; this did not occur.  
• The new owner purchased the property and was unaware that there was no city zoning on the site.  
• Zoning the site will allow the owner to move forward with a planned building addition.
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• The applicant has no preference for the zoning attached to the property (R-8 or R-10).

• The site is located in an area abutting R-10 zoning, although the area across the street is zoned R-8 
along Central Point Road, identified as a Collector Street in the Transportation System Plan.

• Adoption of city and state regulations for middle housing, there is little discernible difference 
between the development capacities of the two zones.

• While one Planning Commissioner discussed the need to look for relatively easy upzone areas that 
could support additional dwelling units, the remainder of the Planning Commission wished to retain 
the same zoning as the abutting properties (R-10).
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Tri-City Service District (TCSD)  
provides regional collection and 
wholesale sanitary sewer treatment 
services within the District. TCSD 
boundaries coincide with those of 
the partner cities of Gladstone, 
Oregon City and West Linn. 

Tax Lot 31E12DC05600 is not 
currently within the Tri-City Service 
District (TCSD).  As a condition of 
connecting to public sewer, the 
owner will need to annex the parcel 
into the TCSD.  

Public Comment
Eric Burtram- Water Environment 
Services (WES)
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The Transportation Analysis Letter (TAL) indicates that 
the zone change will not significantly affect the 
planned function, capacity, and level of service of the 
transportation system serving the project site. 

• The purpose of a zone change transportation analysis is to 
evaluate the most reasonable and highest development 
scenario to ensure that the proposed use complies with the 
Transportation System Plan and the Transportation Planning 
Rule (TPR). 

• It functions as a stress test to determine whether the 
transportation system needs modifications to accommodate 
increased use or if a zone change should include a temporary 
trip cap until a solution is found. 

• In this case, the general redevelopment of uses within the low-
density residential districts is anticipated within the 
transportation plan and the model. Actual analysis and 
exactions will be performed once the site redevelops, which may 
not occur for quite a long time.
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OPTIONS:
1. Approve GLUA-25-031 ZC-25-0001 with the recommended conditions, rezone property to R-10

2. Approve GLUA-25-031 ZC-25-000 with revised findings and conditions.

3. Deny GLUA-25-031 ZC-25-000 and provide further direction to Staff.

4. Continue GLUA-25-031 ZC-25-000 and keep the public record open until a date certain.

Recommendation & Options

At the August 25, 2025, Planning Commission Hearing, the Planning 
Commission recommended approval to the City Commission for a Zone 
Change to Low-Density Residential R-10.
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Staff is looking for City Commission direction to support zoning small parcels 
as part of an emergency annexation.
• Previously, properties were zoned at the lowest zoning of the 

Comprehensive Plan designation and at the time of annexation.
• Transportation (TPR) analysis is required for all properties (even small one-

lot annexations).
• Staff is exploring ways to rezone these properties at the time of annexation. 

(in-house, refined fees to reflect staff time, code amendments etc..)
• Simple rezoning for residential will be moving to a Type II process per state 

direction next year. (SB 974- July 1, 2026)
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CITY OF OREGON CITY 
625 Center Street 

Oregon City, OR 97045  
503-657-0891 

 Staff Report  
 
To: City Commission Agenda Date: September 17, 2025  
From: Dayna Webb, Public Works Director 
 
SUBJECT: 
Item 9.a. - Monthly Stormwater Fee Exemption Request for The Blue at Abernethy Creek 
 
STAFF RECOMMENDATION: 
Staff seeks Commission direction on whether to maintain the exemption effective November 
22, 2024, or extend it back to the requested acquisition date of the property. 
 
EXECUTIVE SUMMARY: 
The Blue at Abernethy Creek, LLC requested an exemption from Oregon City’s stormwater 
drainage service fees for its properties along Abernethy Road. After review, the Public Works 
Director approved the exemption effective November 22, 2024, the date the request was 
submitted, following certification that stormwater infrastructure discharges directly to 
Abernethy Creek. The property owner has since asked the City to reconsider and apply the 
exemption retroactively to June 6, 2023, when they acquired the property. 
 
BACKGROUND: 
On November 22, 2024, the City received a formal request from The Blue at Abernethy 
Creek, LLC for an exemption from Oregon City’s monthly stormwater fees for multiple 
properties along Abernethy Road, as outlined in Oregon City Municipal Code 13.16.100.  
  
In response, staff reviewed past exemption requests for comparable sites and consulted 
with the City Attorney. Staff sent a response back to the property owner on January 3, 2025. 
The response stated “The non-conforming status of the development and uses occurring on 
these properties suggests that the stormwater conveyance system may also pre-date 
compliance with current stormwater standards. Given these thresholds, offering only Google 
imagery noting the approximate location of storm drains is insufficient." To move forward, 
the property owner would need to submit engineer-stamped drawings documenting the 
existing stormwater conveyance system, topography, and flow calculations to confirm that 
no site-generated stormwater discharged into the public system. 
  
On June 3, 2025, the City received a letter from Superior Excavation, dated May 30, 2025, 
certifying that all onsite stormwater infrastructure drains directly to Abernethy Creek. Based 
on this documentation, the City issued a letter on July 11, 2025, granting the exemption 
effective as of the original request date, November 22, 2024, and requesting payment of all 
outstanding fees. On July 15, 2025, a representative of The Blue at Abernethy Creek 
responded, accepting the exemption as applied from November 22, 2024, but requesting 
reconsideration of charges assessed between their acquisition of the property on June 6, 
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2023, and the exemption application date. 
  
Before the exemption request was submitted, City Engineering and Utility Customer Service 
staff met with the property owner on multiple occasions between April to October 2024, to 
establish a mutually agreed upon framework for separating stormwater fees into four billing 
accounts for the property, as shown on the Stormwater Fee Map and Fee Summary. City 
staff dedicated considerable time in 2024 to work with the owner on structuring these fees. 
However, shortly after the billing separation was finalized and implemented, the City 
received the exemption request. Staff applied the exemption back to the date of the 
request, November 22, 2024. 
 
Following is a summary of the Stormwater Fees for the 4 accounts. More details are 
provided in the attached Stormwater Fee Summary:  

• Area A: If the additional exemption is granted the City will not owe any money to The 
Blue at Abernethy Creek. If the additional exemption is not granted The Blue at 
Abernethy Creek will owe the City $1,243.46. 

• Area B: If the additional exemption is not granted The Blue at Abernethy Creek will 
owe the City $21,847.44. If the additional exemption is granted the City will owe The 
Blue at Abernethy Creek $23,575.57. 

• Area C: If the additional exemption is granted the City will owe Classic Collision 
$3,490.11. If the additional exemption is not granted the City will owe Classic 
Collision $2,765.72. 

• Area D: If the additional exemption is not granted the City will owe Classic Collision 
$13,104.66. If the additional exemption is granted the City will owe Classic Collision 
$17,306.84. 

 
Since the property owner does not consider the issued exemption sufficient, staff is seeking 
feedback from the City Commission on whether fees should instead be exempted 
retroactively to June 6, 2023, the date the property was acquired. 
 
OPTIONS: 
1.   Approve Monthly Stormwater Fee Exemption Request for The Blue at Abernethy Creek. 
2.   Approve Monthly Stormwater Fee Exemption Request for The Blue at Abernethy Creek 
with Amendments. 
3.   Deny Monthly Stormwater Fee Exemption Request for The Blue at Abernethy Creek and 
provide further direction. 
 
BUDGET IMPACT: 
Amount $ 
Fiscal Year(s):   
Funding Source(s):   
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 Area A  Area B  Area C  Area D 
 The Blue at 

Abernethy Creek  
(Owner) 

 The Blue at 
Abernethy Creek 

(Owner) 

 Classic Collision 
(Tenant) 

 Classic Collision 
(Tenant) 

1010 Abernethy Rd 1030 Abernethy Rd 1080.5 Abernethy Rd 1090 Abernethy Rd
Acct #07-664655-00 Acct #07-663300-06 Acct #07-663611-00 Acct #07-663301-03

52.44 ERU 71.27 ERU 152.74 ERU 30.55 ERU
Bill Date Rate Code Service Start Date Service End Date Total Dollars Total Dollars Total Dollars Total Dollars

06/30/2025 Storm - per ERU 04/30/2025 05/31/2025 774.54$                                1,052.66$                            2,255.97$                            451.22$                                
05/31/2025 Storm - per ERU 03/31/2025 04/30/2025 774.54                                   1,052.66                               2,255.97                               451.22                                   
04/30/2025 Storm - per ERU 02/28/2025 03/31/2025 774.54                                   1,052.66                               2,255.97                               451.22                                   
03/31/2025 Storm - per ERU 01/31/2025 02/28/2025 774.54                                   1,052.66                               2,255.97                               451.22                                   
02/28/2025 Storm - per ERU 12/31/2024 01/31/2025 774.54                                   1,052.66                               2,255.97                               451.22                                   
01/31/2025 Storm - per ERU 11/30/2024 12/31/2024 717.38                                   974.97                                   2,089.48                               417.92                                   
12/31/2024 Storm - per ERU 11/22/2024 11/30/2024 191.30                                   259.99                                   557.19                                   111.45                                   

Approved Exemption back to 11/22/24 4,781.38$                            6,498.26$                            13,926.52$                         2,785.47$                            

12/31/2024 Storm - per ERU 10/31/2024 11/22/2024 526.08$                                714.98$                                1,532.29$                            306.47$                                
11/30/2024 Storm - per ERU 09/30/2024 10/31/2024 717.38                                   974.97                                   2,089.48                               417.92                                   
10/31/2024 Storm - per ERU 08/31/2024 09/30/2024 -                                           2,881.97                               580.41                                   -                                           
09/30/2024 Storm - per ERU 07/31/2024 08/31/2024 -                                           3,378.96                               -                                           -                                           
08/31/2024 Storm - per ERU 06/30/2024 07/31/2024 -                                           3,378.96                               -                                           -                                           
07/31/2024 Storm - per ERU 05/31/2024 06/30/2024 -                                           3,378.96                               -                                           -                                           
06/30/2024 Storm - per ERU 04/30/2024 05/31/2024 -                                           3,378.96                               -                                           -                                           
05/31/2024 Storm - per ERU 03/31/2024 04/30/2024 -                                           3,378.96                               -                                           -                                           
04/30/2024 Storm - per ERU 02/29/2024 03/31/2024 -                                           3,378.96                               -                                           -                                           
03/31/2024 Storm - per ERU 01/31/2024 02/29/2024 -                                           3,378.96                               -                                           -                                           
02/29/2024 Storm - per ERU 12/31/2023 01/31/2024 -                                           3,378.96                               -                                           -                                           
01/31/2024 Storm - per ERU 11/30/2023 12/31/2023 -                                           3,127.02                               -                                           -                                           
12/31/2023 Storm - per ERU 10/31/2023 11/30/2023 -                                           3,127.02                               -                                           -                                           
11/30/2023 Storm - per ERU 09/30/2023 10/31/2023 -                                           3,127.02                               -                                           -                                           
10/31/2023 Storm - per ERU 08/31/2023 09/30/2023 -                                           3,127.02                               -                                           -                                           
09/30/2023 Storm - per ERU 08/18/2023 08/31/2023 -                                           1,311.33                               -                                           -                                           

Additional Exemption Requested (prior to 11/22/24) 1,243.46$                            45,423.01$                         4,202.18$                            724.39$                                

Account Balance as of 8/8/25 6,024.84$                            28,345.70$                         821.86$                                19.75$                                   
Total storm credit with full exemption request 6,024.84                               51,921.27                            18,128.70                            3,509.86                               

Refund to customer -$                                        (23,575.57)$                       (17,306.84)$                       (3,490.11)$                          

Account Balance as of 8/8/25 6,024.84$                            28,345.70$                         821.86$                                19.75$                                   
Storm credit exemption already approved 4,781.38                               6,498.26                               13,926.52                            2,785.47                               

Remaining account balance (refund to customer) 1,243.46$                            21,847.44$                         (13,104.66)$                       (2,765.72)$                          

Pro rated per day 23.91$                                  32.50$                                  69.65$                                  13.93$                                  
From 11/1 - 11/22 526.08$                               714.98$                               1,532.29$                           306.47$                               

From 11/22 - 11/30 191.30                                  259.99                                  557.19                                  111.45                                  
717.38$                               974.97$                               2,089.48$                           417.92$                               

Summary:

Abernethy Properties Stormwater Fee Summary
Stopped billing Storm on all accounts as of 5/31/25

Area A: If the additional exemption is granted the City will not owe any money to The Blue at Abernethy Creek, if the additional exemption is not granted The Blue at Abernethy Creek will 
owe the City $1,243.46.
Area B: If the additional exemption is not granted The Blue at Abernethy Creek will owe the City $21,847.44, if the additional exemption is granted the City will owe The Blue at 
Abernethy Creek $23,575.57.
Area C: If the additional exemption is granted the City will owe Classic Collision $3,490.11 if the additional exemption is not granted the City will owe Classic Collision $2,765.72.
Area D: If the additional exemption is not granted the City will owe Classic Collision $13,104.66 if the additional exemption is granted the City will owe Classic Collision $17,306.84.
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Area A 

Area B
Area C

Area D

Area A = 52.44 ERU
Area B = 71.27 ERU
Area C = 152.74 ERU
Area D = 30.55 ERU

Abernethy Properties Stormwater Fee Map

Page 85 of 144



   
 
 
 

Email Letter  
John Miller, Manager 

PO Box 230698 
Portland, Oregon 97281 

P. 503.969.3640 
E. johnm@greenwayig.com 

	

	

Th
e B

lue at Abernethy Creek, LLC

E
n

h
a n

c i n g  c o m m u n i t i e s  w i t h  t h o u g h t f u l  
i n

v e
s t

m
e n

t

 
                                                     DELIVERY BY EMAIL

    dwebb@orcity.org 
November 22, 2024          
       
Dayna Webb  
Public Works Director 
Oregon City Public Works Department  
13895 Fir Street 
Oregon City, OR 97045 
Phone: 971-204-4633 
Email: dwebb@orcity.org 
 
Subject: Request for Stormwater Fee Exemption under OCMC 13.16.100   
 
I am writing on behalf of The Blue at Abernethy Creek, LLC (the “Company”), to formally request an 
exemption from Oregon City’s stormwater drainage service fees for our properties, generally located at 
1000, 1010, 1020, 1030, 1040, 1050, 1060, 1070, 1080, 1090, 1102, and 1110 Abernethy Rd., Oregon City, 
Oregon (the “Properties”). This request is based on specific exemption provisions outlined in Oregon 
City Municipal Code (OCMC) Sections 13.16.100. 
 
Background: 
The Company recently purchased these Properties in June of 2023 from Clackamas County. The zoning 
falls under the Type Non-Conforming Use Designation as of November 3, 2023, where the legally 
established use was M1 - Light Industrial. Combined, the properties consist of approximately 718,000 
square feet, of which 437,000 square feet is impervious surface (e.g., paving, rooftops). All stormwater 
generated on-site is managed through private conveyance facilities that discharge directly into Abernethy 
Creek (See attached “Exhibit A”). 
 
Basis for Exemption: 

1. Exemption from Stormwater Fees under OCMC 13.16.100: OCMC 13.16.100 provides an 
exemption for properties where stormwater does not enter the city's public storm drainage 
system. Specifically, the code states: 
 

“Any other person seeking an exemption or reduction in the storm drainage fee... may do so pursuant to a 
demonstration to the city manager or the manager’s designee that the public storm drain service does not 
receive stormwater from property used or occupied by that person. Such demonstration shall include 
evidence of legal disposal of stormwater to a private retention system, private storm drain system, public 
water body, or other receiving facility.” 
 
The Properties qualify for this exemption, as their stormwater is managed on-site and discharged directly 
into Abernethy Creek, a public water body. This ensures that no stormwater from these Properties enters 
or utilizes the city’s storm drainage infrastructure. 
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Request for Individual Property Evaluation: 
We recognize that stormwater management may vary slightly between individual addresses across the 
Properties. We respectfully request that the exemption application be evaluated on an address-by-address 
basis, allowing for exemptions to be granted for those properties that meet the criteria outlined in OCMC 
13.16.100, even if an exemption is not applicable to a specific address. 
 
This approach ensures that each property is assessed fairly and independently, in accordance with the 
Code’s intent to exempt properties where the City’s stormwater system is not impacted. 
 
Additional Considerations: 
While we understand the City may have concerns about potential impacts to City infrastructure in 
extreme or hypothetical scenarios, such as flooding, or minor interactions, such as stormwater passing 
through a culvert or simple public facility downstream, it is important to emphasize that government-
imposed fees must be based on actual, measurable impacts. The recent Supreme Court decision in Sheetz 
v. County of El Dorado reaffirmed that such fees must be proportional to direct impacts and cannot rely 
on speculative or minimal scenarios. 
 
In this case, even if some stormwater from the Properties were to flow through minor City infrastructure 
downstream, such as a culvert, the impact would be negligible in the grand scheme of the City’s 
stormwater management. These minimal interactions do not rise to the level of a direct or meaningful 
burden on the City’s stormwater system, particularly given that the majority of stormwater from the 
Properties is managed independently on-site and discharged directly into Abernethy Creek. 
 
We trust that this application will be evaluated in alignment with these principles, ensuring that any fees 
or exemptions are grounded in actual, proportional impacts rather than remote or low-impact 
contingencies. 
 

 
 
We respectfully request that the City consider this application and grant exemptions for those properties 
that meet the criteria under OCMC 13.16.100. Please let us know if further information is necessary to 
facilitate your review. I am available at your convenience to discuss the details of this request. 
 
Thank you for considering this request. We look forward to your response. 
 
Sincerely, 

 
 
John Miller, Manager 
 
Cc: Josh Wheeler, Oregon City Public Works, Assistant City Engineer  

(jwheeler@orcity.org) 
Dan Fowler, The Blue at Abernethy Creek, LLC  
(danf@fandfstructures.com) 
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PO BOX 4340 
Salem, OR 97302 

CCB# 203766 
Loscar@SuperiorExcavationInc.com 

 
 

Superior Excavation, Inc. 
PO Box 4340 
Salem, OR 97302 
Phone: (503) 999-8335 
Email: Loscar@superiorexcavationinc.com 

Date: May 30, 2025 
To: Whom It May Concern 
Subject: Certification of Drainage Line Field Observations and Graphics – The Blue at Abernethy 
Creek 

I am writing to certify that the drainage graphics provided for The Blue at Abernethy Creek (covering 
1000, 1010, 1020, 1030, 1040, 1050, 1060, 1070 , 1080, 1090 and 1102 Abernethy Rd., Oregon City, 
Oregon 97045) which are attached hereto, accurately represent the stormwater conveyance to 
Abernethy Creek as observed and verified in the field. 

Our field team conducted a detailed site walk and assessment on November 15, 2024, during which 
we identified and mapped all catch basins and connected private storm lines. Flow directions were 
confirmed by checking catch basin invert and outfall elevations on-site by visual inspection and 
functional tracing of infrastructure routing to known outfalls terminating at Abernethy Creek. 

The submitted graphics reflect this field verification and are a true and accurate depiction of existing 
drainage features and flow direction as they exist on the ground. No connections to the City’s 
municipal stormwater system exist from the aforementioned property locations. 

If further clarification is required, I am available to discuss our findings. 

Sincerely, 
Daniel Loscar 
President 
Superior Excavation, Inc. 
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City of Oregon City | PO Box 3040 | 625 Center Street | Oregon City, OR 97045  
 Ph (503) 657-0891   www.orcity.org 

 

13895 Fir Street | Oregon City OR 97045 
Ph (971) 204-4601  

Public Works 

July 11, 2025 
 
 
 
 
John Miller, Manager 
The Blue at Abernethy Creek, LLC 
PO Box 230698 
Portland, OR  97281 
 
 
RE: Stormwater Fee Exemption Request 

1000, 1010, 1020, 1030, 1040, 1050, 1060, 1070, 1080, 1090, 1102, and 1110 
Abernethy Road, Oregon City, Oregon 

 
 
Dear Mr. Miller, 
 
In response to your initial request dated November 22, 2024 and your subsequent 
submittal on June 3, 2025, we have determined that the subject property is currently 
exempt from the Stormwater Utility Fee based on Oregon City Municipal Code 13.16.100 at 
this time. 
 
The exemption will be applied effective as of the date of the initial request, November 22, 
2024. Any outstanding fees incurred prior to this date shall remain due and payable. 
 
The City reserves the right to revise assessments and exemptions if the municipal code or 
calculation methods are amended or newly adopted by the City Commission, and such 
changes are subsequently enforced. 
 
Sincerely, 

 
Dayna Webb, PE 
Public Works Director 
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Jakob Wiley

From: James Nicita <james.nicita@gmail.com>
Sent: Tuesday, September 16, 2025 7:18 PM
To: Denyse McGriff; Rocky Smith, Jr.; Adam Marl; Mike Mitchell; Scott Wilson
Cc: Tony Konkol; Dayna Webb; Jakob Wiley; City Recorder Team; Carrie Richter; Dan Fowler
Subject: Oregon City Commission September 17, 2025 Agenda Item 9a Monthly Stormwater Fee 

Exemption Request for The Blue at Abernethy Creek
Attachments: Ex. A. 1989-06-23 City Commission Minutes Final Passage Ord 89-1010.PDF; Ex. B. 

1993-12-01 and 12-15 City Commission Minutes Storm Water Utility Fee Code 
Amendment.PDF; Ex. C Roseburg School Dist v City of Roseburg 316 Or 374 851 P2d 
595 Or 1993.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the 
sender and know the content is safe. 

 
I respectfully submit these thoughts in reference to the above-referenced agenda item. I do so because I have 
a direct stake in its outcome and whatever precedent it sets. My house is in a geologic bowl, does not 
discharge to the City’s storm drain system, and is potentially eligible for the identical storm water utility fee 
exemption.  
 
 
 
I have reviewed the code, and I believe it has several flaws. It needs to be corrected. My thoughts are directed 
to those issues, as well as to this particular proceeding. 
 
A. OCMC 13.16.100 Does Not Grant an Applicant a Right to Reconsideration, or Appeal to the City 
Commission 
 
This is perhaps the most profound flaw of the code provision. Appeal rights are available when the code or a 
statute expressly provides for them. For example, in land use hearings the right to appeal a final decision of the 
Planning Commission to the City Commission, if the proper fee is paid.  
 
The current proceeding, however it is framed, is an appeal by the applicant of an adverse decision of the city 
manager’s designee to deny his request to extend the exemption he was granted form the date of his 
application to the date he first acquired the property. There is no such express entitlement given to applicants 
in OCMC 13.16. 
 
The legislative history of the code makes clear that the situation is not simply the code being “silent” on the 
question of an appeal right. In fact, the code used to have such an express appeal right, but the City 
Commission expressly and intentionally removed that appeal right.  
 
Here is the link to OCMC 13.16:  
 
https://library.municode.com/or/oregon_city/codes/municipal_code?nodeId=TIT13PUSE_CH13.16STDRSECH 
 
As you can see by the parenthetical reference below each paragraph, current OCMC chapter 13.16 was 
formerly numbered Sections 8-9-1, etc..  
 
Attached as Ex. A are the minutes of the June 23, 1989 City Commission meeting at which the City 
Commission gave final approval to the original adoption of the current storm water utility fee in Ordinance 89-
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1010. On p. 169, I have asterisked Section 8-9-11, which clearly and explicitly granted citizens the right to an 
appeal to the City Commission.    
 
Attached as Ex. B are the minutes of the December 1, 1993 City Commission meeting at which the City 
Commission amended the storm water utility fee code, under the current numbering, through Ordinance 93-
1025. At pp. 377-378, one can see that the storm water utility fee code no longer grants the right of an appeal 
to the City Commission.  
 
I will note that Mr. Fowler voted for both versions of the code, first as a city commissioner and then as mayor. 
He certainly has had notice that the code does not grant the right of an appeal to the City Commission. 
 
B. OCMC 13.16 is Silent on the Date an Exemption Would Accrue 
 
This is the nub of the current proceeding. The lack of specificity in the code as to when the exemption accrues 
is another serious flaw.  
 
Obviously to me the precedent should be that the exemption accrues at the time of purchase. Under such an 
interpretation the City owes me a refund in the storm water utility fees I have paid going back to 2007, when I 
purchased my home. (In fact, I would say that prior owners could claim an exemption and refund going back to 
the time of the 1989 adoption of the ordinance.) 
 
I will leave it to the City Commission to decide whether it wants to adopt such a precedent. There are probably 
numerous property owners in Oregon City who would be due an exemption refund going back to the adoption 
of the storm water utility fee in 1989. 
 
This brings up an ancillary flaw in the code: it does not require notice to property owners of their right to the 
exemption. It would be a simple matter to add a few words to the back of utility statements notifying citizens of 
the right to an exemption. 
 
C. OCMC 13.16.100 Appears to Conflict with State Law 
 
The origin of the code exemption in 1993 appears to be a 1993 Oregon Supreme Court case (Ex. C) that 
discussed individuals not being charged a municipal service fee if they do not in fact use that service.  
 
OCMC 13.16.100 appears to state that if an appellant can demonstrate a legal disposal of storm water through 
a private conveyance system to a “public water body,” then they are not using Oregon City’s municipal storm 
water system.  
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However, the implementing rule for Oregon Statewide Planning Goal 11  
 
https://secure.sos.state.or.us/oard/displayDivisionRules.action?selectedDivision=3061 
 
provides the following definition of a local storm drain system:  
 
660-011-0005 
Definitions 
(...) 
(7) “Public Facility Systems”: Public facility systems are those facilities of a particular type that combine to 
provide water, sewer or transportation services. For purposes of this division, public facility systems are limited 
to the following: 
(...) 

(c) Storm sewer: 

(A) Major drainageways (major trunk lines, streams, ditches, pump stations and retention basins); 

(B) Outfall locations. 

(Emphasis added). 
 
Thus it would appear that a direct discharge into Abernethy Creek (or any other stream in Oregon City) is a use 
of the Oregon City storm water system that is or should be subject to the utility fee.  
 
There is a fairness issue here, because exempting such properties increases the financial burden on other 
taxpayers for maintenance and legal compliance of the city-wide storm water system that includes Abernethy 
Creek. 
 
D. The Applicant has not Demonstrated “Legal” Storm Water Disposal 
 
OCMC 13.16.100 requires the demonstration of “legal” storm water disposal. At least in the record before the 
City Commission, there is no demonstration by the applicant of compliance with water quality laws and 
regulations. The evidence does show an aerial photograph of a very crowded parking lot, the cars in which are 
leaking oil, brake fluid, other chemicals, etc., onto the pavement. The rainfall is then washing this pollution into 
private storm drains discharging into Abernethy Creek, which contains salmon among other species.  
 
Relevant laws and regulations include, but are probably not limited to, the following:  

OCMC 8.08.020 - Nuisances affecting health. 
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The following are declared nuisances affecting health:  
(...)  

G. The pollution of any public or private well or cistern, stream, lake, canal or body of water by sewage, 
creamery or industrial wastes or other substances (emphasis added). 

(Note: whether or not this provision is subject to the prosecutorial discretion of the City is irrelevant. OCMC 
13.16.100 puts the burden on the applicant to demonstrate that no pollution of Abernethy Creek is being 
caused by the storm water discharges.) 
 

ORS 468B.025 Prohibited activities. (1) Except as provided in ORS 468B.050 or 468B.053, no person shall: 

   

(a) Cause pollution of any waters of the state 
 

ORS 468B.050 Water quality permit; issuance by rule or order; rules. (1) Except as provided in ORS 
468B.053 or 468B.215, without holding a permit from the Director of the Department of Environmental Quality 
or the State Department of Agriculture, which permit shall specify applicable effluent limitations, a person may 
not: 

   

(a) Discharge any wastes into the waters of the state from any industrial or commercial establishment or 
activity or any disposal system (emphasis added). 
 
Thank you for your consideration of these comments.  
 
James Nicita 
Oregon City 
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Roseburg School Dist. v. City of Roseburg, 316 Or. 374, 851 P.2d 595 (Or. 1993)
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851 P.2d 595
316 Or. 374

ROSEBURG SCHOOL DISTRICT, a local 
government unit; G & I

Investments, an Oregon Partnership; 
Horizon Motors, Inc.,

an Oregon corporation, dba Horizon 
Mazda; Rapat, Inc., an

Oregon corporation, dba Douglas Inn; 
Parkway Holdings,

Inc., an Oregon corporation, dba Parkway 
Ford; Parkway

Holdings, Inc., an Oregon corporation, dba 
Parkway Nissan;

Jack Mathis General Contractors, Inc., an 
Oregon

corporation; Paul Jackson Wholesale Co., 
Inc., an Oregon

corporation; Roseburg Lumber Co., an 
Oregon corporation;

Roseburg Resources Co., an Oregon 
corporation; Old School

Offices, Inc., an Oregon corporation; and 
One Champion

Plaza, Inc., an Oregon corporation, 
Respondents,

v.
CITY OF ROSEBURG, an Oregon city, 

Appellant.
OTC 3242; SC S39874.

Supreme Court of Oregon,
In Banc.

Argued and Submitted March 16, 1993.
Decided May 21, 1993.
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        [316 Or. 375] William F. Gary of Harrang, 
Long, Watkinson, Laird & Rubenstein, P.C., 
Eugene, argued the cause for appellant. With him 
on the briefs was Glenn Klein.

        Joel S. DeVore of Luvaas, Cobb, Richards & 
Fraser, P.C., Eugene, argued the cause and filed 
the brief for respondents.

        David B. Frohnmayer, Eugene, Daniel Olsen, 
Hillsboro, Thomas Sponsler, Gresham, and James 
Coleman, Portland, filed a brief for amici curiae 
League of Oregon Cities and Ass'n of Oregon 
Counties.

        Matthew R. Baines, Gresham, Jan L. Betz, 
Portland, Michael E. Kohlhoff, Wilsonville, and 
Loretta Skurdahl, Hillsboro, filed a brief for 
amicus curiae Oregon Ass'n of Clean Water 
Agencies.

        E. Andrew Jordan of Tarlow, Jordan & 
Schrader, Portland, filed a brief for amicus curiae 
Special Districts Ass'n of Oregon.

        [316 Or. 377] UNIS, Justice.

        The issue in this case is whether a storm 
drainage utility fee of the City of Roseburg (City) 
is a "tax on property" that is subject to the 
limitations of Article XI, section 11b, of the 
Oregon Constitution, adopted in 1990 by an 
initiative petition commonly known as "Ballot 
Measure 5."

        Roseburg School District and interested 
taxpayers (taxpayers) filed a petition under ORS 
305.583, asking the Oregon Tax Court (Tax 
Court) to declare that City's storm drainage utility 
fee is a tax subject to the limitations of Article XI, 
section 11b, of the Oregon Constitution. Both 
parties filed motions for summary judgment. The 
Tax Court entered a summary judgment for 
taxpayers. Roseburg School Dist. v. City of 
Roseburg, 12 OTR 329 (1992).

        On review under ORS 305.445, we hold that 
City's storm drainage utility fee is not a tax on 
property that is subject to the limitations of 
Article XI, section 11b, of the Oregon 
Constitution. Accordingly, we reverse the 
judgment of the Tax Court and remand this case 
to the Tax Court with instructions to enter 
summary judgment for City.

        The current version of City's storm drainage 
utility fee at issue provides in part:
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        "A. Except as the fees may be reduced or 
eliminated under Subsection 5.40.050E, the 
obligation to pay storm 
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drainage fees arises when a person responsible 
uses storm drainage services. It is presumed that 
storm drainage services are used whenever there 
is an improved premises.

        "B. Unless another person responsible has 
agreed in writing to pay and a copy of that writing 
is filed with the city, the person(s) paying the 
city's water utility charges shall pay the storm 
drainage fees set by Council resolution. If there is 
no water service to the property or if water service 
is discontinued, the storm drainage fees shall be 
paid by the person(s) having the right to occupy 
the property." RMC 5.40.050 (as amended by 
Roseburg Ordinance 2803 at 1-2 (July 15, 1992)). 
1

        [316 Or. 378] Article XI, section 11b, of the 
Oregon Constitution is a limitation on taxes. 2 
Article XI, section 11b(2)(b), defines a "tax" as

"any charge imposed by a governmental unit 
upon property or upon a property owner as a 
direct consequence of ownership of that property 
except incurred charges and assessments for local 
improvements." 3 (Emphasis added.)

        Our task is to determine whether the storm 
drainage utility fee in Roseburg Municipal Code 
(RMC) 5.40.050 is a tax within the meaning of 
Article XI, section 11b.

        In interpreting a constitutional provision 
adopted through the initiative process, our task is 
to discern the intent of the voters. The best 
evidence of the voters' intent is the text of the 
provision itself. Comeaux v. Water Wonderland 
Improvement Dist., 315 Or. 562, 568-69, 847 P.2d 
841 (1993); Northwest Natural Gas Co. v. Frank, 
293 Or. 374, 381, 648 P.2d 1284 (1982). 4 The 
context of the language of the ballot measure may 
also be considered; however, if the intent is clear 
based on the text and context of the constitutional 

provision, the court does not look further. See, 
e.g., Comeaux v. Water Wonderland 
Improvement Dist., supra, 315 Or. at 569, 570, 
847 P.2d 841 (meaning of phrase "governmental 
unit" in Ballot [316 Or. 379] Measure 5 
determined based on text and context of 
amendment). 5

        The specific question in this case is whether 
City's storm drainage utility fee is a tax under 
Article XI, section 11b(2)(b), i.e., whether it is a 
"charge imposed by a governmental unit upon 
property or upon a property owner as a direct 
consequence of ownership of that property." 
There is no dispute in this case that there was a 
charge by a governmental unit. The dispute 
centers around whether the charge either was 
"imposed * * * upon property" or was "imposed * 
* * upon a property owner as a 
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direct consequence of ownership of that 
property."

        The verb "impose" suggests more than a 
request for voluntary compliance, and the phrase 
"impose upon" carries even stronger force. 6 A 
charge is imposed upon property or upon a 
property owner and is a tax under Article XI, 
section 11b(2)(b), if payment of the charge is a 
legal obligation of that property or property 
owner as a direct consequence of property 
ownership. 7

        In this case, City structured the storm 
drainage utility fee in an effort to avoid the 
limitations of Ballot [316 Or. 380] Measure 5. 8 
The charge in question is intended as "a fee for 
service and not a charge against property," 
Roseburg Ordinance 2755, Section 1(3) (June 10, 
1991), and Chapter 5.40 of the RMC is to be 
construed in accordance with that intent, id., 
Section 2. Under the RMC, the person responsible 
for paying City's water utility charges for a 
particular piece of property is responsible for 
paying the storm drainage utility fee. RMC 
5.40.050B. 9 Thus, the fee is not necessarily 
imposed on the owner, who may not be the 
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occupier of the property and responsible for its 
water usage.

        RMC 5.40.070 10 provides that, "[i]n addition 
to other lawful remedies, the city manager may 
enforce the collection of charges required by this 
chapter by withholding delivery of water to any 
premises where the storm drain utility charges 
are delinquent or unpaid," but no provision is 
made for the charge to become a lien against the 
property, as is the case, for example, with respect 
to the systems development charge in RMC 
5.40.080. 11 RMC 5.40.090 12 provides that a 
"[r]equest for water service will automatically 
initiate appropriate billing for storm drainage 
services as established in this chapter."

        Although they relate to real property, City's 
fees for storm drainage services are 
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not imposed upon real property. [316 Or. 381] 
There is no provision for attaching a lien against 
the property for non-payment of the fee, so it 
appears that the property itself cannot be 
encumbered by City as a result of non-payment of 
the fee. Neither are City's fees for storm drainage 
services imposed upon the owner of real property 
as a direct consequence of ownership. Although 
some property owners may be responsible for 
paying the fee, the fee is not imposed upon 
property owners because of their ownership of the 
property, but instead is imposed upon the user of 
the water service or upon the person with the 
right of occupancy, whoever that may be. 13 
Moreover, under the RMC, "a person responsible 
[who may be the owner, but also may be someone 
else] may seek a reduction or elimination of the 
monthly charge for storm drainage service" by 
demonstrating that the service is not being used. 
RMC 5.40.050E. 14

        By its terms, Article XI, section 11b, is a 
limitation on only those certain forms of revenue 
generation that fall within its definitions. It is not 
a limitation on other forms of revenue generation 
that do not fall within its definitions. It is clear 
that the constitutional provision defines those 

charges that it limits and, by its terms, excludes 
from its limits other forms of revenue generation, 
including income taxes, sales taxes, and any other 
charges not imposed upon property or upon 
property owners as a direct consequence of 
property ownership. The charge at issue in this 
case meets neither criterion and, therefore, is not 
a tax within the meaning of Article XI, section 11b. 
15

        The judgment of the Oregon Tax Court is 
reversed. The case is remanded to the Oregon Tax 
Court with instructions to enter summary 
judgment for the City of Roseburg.

---------------

1 Before the July 15, 1992, amendments, 
Roseburg Municipal Code 5.40.050 provided in 
part:

"Except as the fees may be reduced under 
subsection 5.40.050D, the obligation to pay storm 
drainage fees arise[s] whenever there is an 
improved premises. Unless another person 
responsible has agreed in writing to pay and a 
copy of that writing is filed with the city, the 
person(s) paying the city's water utility charges 
shall pay the storm drainage fees set by council 
resolution. If there is no water service to the 
property or if water service is discontinued, the 
storm drainage fees shall be paid by the person(s) 
having the right to possess the property." RMC 
5.40.050A (as amended by Roseburg Ordinance 
2755 at 6 (June 10, 1991)).

Although taxpayers have challenged both versions 
of the storm drainage utility fee, the differences 
between the two versions do not require separate 
analyses in this case.

2 See ORS 310.140 (codifying legislative 
interpretations of certain terms in Article XI, 
section 11b, of the Oregon Constitution).

3 Article XI, section 11b(2)(c) defines "incurred 
charges," and Article XI, section 11b(2)(d) defines 
"local improvement." Neither term is relevant to 
this opinion.

Page 131 of 144

James Nicita_6




Roseburg School Dist. v. City of Roseburg, 316 Or. 374, 851 P.2d 595 (Or. 1993)

4 The text of a document must always be the 
starting point in any interpretative endeavor. See 
State ex rel. Juv. Dept. v. Ashley, 312 Or. 169, 174, 
818 P.2d 1270 (1991) (stating rule with respect to 
statutes); id. at 185, 818 P.2d 1270 (Unis, J., 
dissenting) (same); Perlenfein and Perlenfein, 316 
Or. 16, 20, 848 P.2d 604 (1993) (stating rule with 
respect to statutes and regulations).

5 The same is true with respect to interpreting 
statutes, see, e.g., Boone v. Wright, 314 Or. 135, 
138-39, 836 P.2d 727 (1992) (applying rule), and 
with respect to regulations, see, e.g., Perlenfein 
and Perlenfein, supra, note 4 (meaning of 
administrative rules determined based on text 
and context of those rules).

6 The Random House Dictionary of the English 
Language 962 (unabridged 2d ed 1987) includes 
the following definitions of the verb "impose":

"1. to lay on or set as something to be borne, 
endured, obeyed, fulfilled, paid, etc.: to impose 
taxes. * * * 12. impose on or upon, a. to thrust 
oneself offensively upon others; intrude. b. to take 
unfair advantage of; misuse (influence, 
friendship, etc.). c. to defraud; cheat; deceive * * 
*." (Emphasis in original.)

Webster's Third New International Dictionary 
1136 (unabridged 1976) includes the following 
definitions of the verb "impose":

"1. obs: charge, impute 2: to give or bestow (as a 
name or title) authoritatively or officially 3 a obs: 
to cause to be burdened * * * b(1): to make, frame, 
or apply (as a charge, tax, obligation, rule, 
penalty) as compulsory, obligatory, or enforcible * 
* *--impose on or impose upon 1 a: to force 
oneself esp. obnoxiously on (others) * * *." 
(Emphasis in original.)

7 By contrast, the fact that a person is allowed to 
pay or actually has paid a charge, with no legal 
obligation to do so, cannot be the basis for 
determining that the charge is imposed on that 
person. If that were the basis for the 
determination, it would be impossible to 
determine in advance of payment on whom the 
charge is imposed, and the task of determining 

whether a charge is a tax could be done only on a 
case-by-case basis after payment had been 
received.

8 The 1992 ordinance adopting the amendments 
to RMC Chapter 5.40 include this finding:

"If the City continued its practice before the 
enactment of Chapter 5.40 of the Roseburg 
Municipal Code (RMC) in 1989, the owners of all 
taxable property within the City would be bearing 
the burden of storm drainage services through 
general property taxes when it is more equitable 
to have those who use storm drainage services or 
create the demand for such service, including but 
not limited to developed property exempt from ad 
valorem taxes, bear the cost of such service." 
Roseburg Ordinance 2803, Finding B (July 15, 
1992).

Section 4 of that ordinance also provides:

"The Council hereby classifies the fees imposed by 
this ordinance a fee not subject to the limits of 
section 11b, Article XI of the Oregon Constitution. 
The City Manager is directed to publish notice of 
this classification as required by ORS 
305.583(8)."

9 This is true both under RMC 5.40.050, as 
amended by Roseburg Ordinance 2755 at 6 (June 
10, 1991), quoted supra, 316 Or. at 377 n. 1, 851 
P.2d at 597 n. 1, and under RMC 5.40.050B, as 
amended by Roseburg Ordinance 2803 at 1-2 
(July 15, 1992), quoted supra, 316 Or. at 377, 851 
P.2d at 597.

10 RMC 5.40.070 was not amended by the July 
15, 1992, ordinance.

11 RMC 5.40.080 was not amended by the July 
15, 1992, ordinance.

12 RMC 5.40.090 was not amended by the July 
15, 1992, ordinance.

13 City represented in oral argument, and we 
accept, that if the person responsible for a 
delinquent water bill that has resulted in delivery 
of water being withheld leaves the premises and a 
new occupant enters, water services would be 
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restored on request with no consequence to a new 
occupant or to the property owner as a result of 
the prior person's delinquency.

14 RMC 5.40.050E was renumbered by the July 
15, 1992, amendment; the phrase "or elimination" 
was also added, and other changes were made in 
accordance with that change. The changes do not 
affect our analysis.

15 Because we hold that the storm drainage utility 
fee is not a tax within the meaning of that term in 
Article XI, section 11b, of the Oregon 
Constitution, we need not and do not consider the 
exceptions to the meaning of the term "tax" in 
Article XI, section 11b(2)(b).
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Evan Lee

From: John Miller <johnm@greenwayig.com>
Sent: Wednesday, September 17, 2025 11:36 AM
To: Dayna Webb
Cc: Josh Wheeler; Dan Fowler; Tony Konkol; Denyse McGriff; Rocky Smith, Jr.; Adam Marl; 

Mike Mitchell; Scott Wilson; City Recorder Team
Subject: Sept 17 Agenda Item 9a – Request for Deferral Until Record Is Corrected
Attachments: Living Hope Refund Approval.pdf

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you recognize the 
sender and know the content is safe. 

 

Hi Dayna, 

I just reviewed the staff report for tonight’s meeting. As written, it mischaracterizes our request and, if left 
uncorrected, will place the wrong issue before the City Commissioners tonight. 

Our exemption under OCMC 13.16.100 was approved effective November 22, 2024, and that matter is 
settled. We are not seeking a retroactive exemption. 

Our request has always been for a refund/credit for overbilling between our acquisition date (June 6, 
2023) and the application date. As I wrote to you on July 15, 2025: 

“We acknowledge and accept the City’s application of the exemption going forward as of 
the November 22, 2024 request date. However, we respectfully request reconsideration of 
the City’s position on charges assessed between our acquisition of the property on June 6, 
2023 and the application date… we believe these charges were not properly applicable 
under the law and respectfully request that they be refunded.” 

The exemption itself confirms that our property has never connected to the City’s MS4. That finding 
necessarily establishes that all stormwater fees billed before the exemption date were overbilling, 
because they were assessed for a service that was never provided. Correcting those charges through a 
refund is not creating a new entitlement—it is simply aligning the billing record with the City’s own 
determination. 

This is consistent with the City’s long-standing practice. In the Living Hope Church matter (see attached 
staff report), staff and the Public Works Director recommended a reimbursement based on a 30-month 
lookback. More generally, the City routinely applies shorter lookbacks—such as six months—when 
correcting billing errors. Our request for a slightly less than six-month correction is entirely within that 
established practice. 

For that reason, we ask that Item 9a not be taken up tonight in its current form. We respectfully request 
that it be either: 

 Some people who received this message don't often get email from johnm@greenwayig.com. Learn why this is important   
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1. Resolved administratively by staff as a billing correction, or 
2. Brought back to Council at a later meeting with a corrected staff report that clearly frames the 

issue as a refund for overbilling, not a retroactive exemption. 

This ensures that when the matter is addressed, the Commissioners will be deliberating on the correct 
question. 

Best regards, 

 
John Miller 
 
“Enhancing Communities with  
Thoughtful Investment” 
 
P. 503.969.3640 
E. johnm@greenwayig.com 
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CITY OF OREGON CITY 
625 Center Street  

Oregon City, OR 97045 

Staff Report 
503-657-0891 

 

To: City Commission Agenda Date: 1/5/2021 

From: Public Works Director John M. Lewis, PE 

SUBJECT: 

Living Hope Church Monthly Stormwater Fee Reduction and Overpayment 
Reimbursement 

STAFF RECOMMENDATION: 
 

In accordance with the November 1, 2021, Director Lewis memo, authorizing the City’s 

Finance Department to issue a 30-month lookback reimbursement in the sum of 

$12,909.60, Staff recommends that the City Commission support the analysis and staff 

determination for an overpayment reimbursement. 

 
EXECUTIVE SUMMARY: 

On July 26, 2021, the City was notified that the Living Hope Church had been charged 

by the City a stormwater fee that was based on 78 Equivalent Residential Units (ERU) 

and that this amount was not calculated correctly.  The notice suggested that the City 

had been using an inappropriate Development Intensity Factor (DIF) instead of factor 

more indicative of the land.  The Church requested that their monthly stormwater fee be 

adjusted to reflect the correct ERU.  As per a November 1, 2021, memo from Public 

Works Director John Lewis, this adjustment request has been verified as valid and 

honored.  The Church is now being charged a stormwater utility bill based on 38.4 

ERUs.   

 

In addition to the monthly bill correction, church members Mr. Kim Foster and Mr. Larry 

Marl along with correspondence from the church Paster Mr. Dwight Walker have 

indicated they expect the City to provide the Church with a lookback reimbursement for 

the 13 years and 6 months (March 2008 to September 2021) of overbilling and 

overpayment.  Mr. Lewis, within his authority as the Department Director has approved 

a 30-month lookback in the amount of $12,909.60. 

 

Before the City Commission is a question of whether the City is wishing or obligated to 

apply a longer lookback period and pay the Church something in addition to the 30-

month reimbursement. 
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BACKGROUND: 
 

The Living Hope Church property has a stormwater billing history that goes back over 

32 years. During that time (July 1989 to September 2021) the utility bill has been either 

under billed or overbilled by the City using incorrect Equivalent Unit Rate (ERU) 

multipliers. In total the account has overpaid a total of $44,002.45.   

 

Billing Period Amount 

billed 

What should 

have been billed 

Overpayment/(Underpayment) 

July 1989 to 

February 2008 

$591.74 $11,302.23 ($10,710.49) 

March 2008 to 

September 2021 

$107,767.92 $53,054.98 

 

$54,712.94 

  Total $44,002.45 

 

The City’s Stormwater Utility started in July 1989 at which time the Living Hope Church 

included a smaller building and impervious footprint, however the ERU used for the 

account from July 1989 to February 2008 was 1.  The correct ERU should have been 

calculated at 19.1.  In 2008 the church completed a significant redevelopment adding 

on to the building and developing a paved parking lot as well as the associated 

stormwater and other utility improvements.  This change is what triggered the 

application of a new ERU; however, at the time the church’s ERU was calculated based 

on the entire area of the property being impervious rather than completing the ERU 

calculation using the appropriate surface type development intensity factors.  As such, 

the stormwater fee was calculated based on 78 ERU instead of the actual ERU 

calculation applicable for the property which has since been established to be 38.4 

ERU (2021) using runoff coefficients appropriate for the land types (Exhibit B).  

 

On July 26, 2021, Brian Lee with Pace Engineers sent Tony Konkol an email sharing 

concerns about the current stormwater fee for the Living Hope Church located at 19691 

Meyers Road. Brian went on to explain his finding that the ERU of 78 was not indicative 

of the pervious and impervious coverage of the property and he also pointed out that 

based on his review of OCMC 13.16.020, the City should be charging the Living Hope 

Church something less based on a OCMC provision that allows Conditional Use 

development to be charged a reduced rate by applying a Conditional Use Development 

Intensity Factor. 

 

In Oregon City, church use is a conditional use development and as such working 

further with Brian resulted in a graphic (Exhibit A; plot date 8/12/21) which depicts four 

surface categories and the associated area measurements. This information was used 

in determining an updated Stormwater Rate for the Living Hope Church using a varied 

composite runoff factor calculation (Exhibit B). 
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Overpayment Reimbursement and the Overcharge Lookback Evaluation 

The City has a longstanding practice of looking back 6 months when over billing errors 

are reported. Based on the City’s typical lookback practice, the Living Hope Stormwater 

Utility Account would be credited for the maximum six months or $2,582.28 ($430.38 x 

6 months). 

 

The church member and pastor request was to look back 13 years. The OCMC does 

not address lookback provisions and the City Attorney was not able to find a statute or 

rule that directly addressed the Living Hope Church situation.  However, he did offer 

the following, which was considered in the November 1, 2021, memo, and conclusion 

from Mr. Lewis: 

 

Mr. Kabeiseman wrote: 

“I was not able to find a statute or rule that directly addressed your question below, 

regarding the statute of limitations, but there are three that could be applicable: 

 2 years, based on ORS 12.110, which generally governs "tort" claims for 

injury to persons or property.  This seems like the least likely outcome, as it 

really doesn't seem like a tort. 

 3 years, based on ORS 12.100, which provides the limitation period for 

"official act or penalty," but (1) appears to be directed at "sheriffs or 

constable" and the language in subsection (2) doesn't seem quite on point 

either.  However, the PUC has also adopted a three year period as the 

maximum refund when a large telecom utility overcharges a customer.  OAR 

860-21-0135(1)(b).  

 6 years based on ORS 12.080, which is the general statute of limitations on 

contract claims, which I assume we have with our clients. 

Having said that, OCMC 13.16.100 provides an express opportunity to seek a 

reduction or to appeal a charge, and the church never pursued that, so we would at 

least have an argument that they've waived any chance for a refund.” 

 

To date, the church has yet to submit records supporting their lookback claim.  

However, we did seek out email correspondence from the City’s Deputy Finance 

Director, Ryan Bredehoeft, who had documentation of correspondence on Church 

topics that traces back to February 7, 2019. In 2019, church member Dean Brown was 

inquiring about the City’s stormwater charges and was seeking a reduction in charges. 

His reasoning did not bring forth the ERU overage but instead was based on his 

concern that the church should not need to pay a stormwater fee because in 2008 they 

were required to build stormwater facilities that reduced or eliminated stormwater from 

reaching the City’s stormwater system. The ERU rate value was not raised as a 

concern and was not a focus by staff, nor was it raised as a concern or question until 

July 26, 2021. OCMC 13.16.100 provides an express opportunity to seek a reduction or 

to appeal a charge, however, the church had not pursued a reduction due to their ERU 
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rate until July 2021. As such, essentially this code provision is not perfectly applicable. 

 

Despite the details of the church’s 2019 inquiry, and to rectify what is a real 

overcharge, rather than using the City’s lookback practice of six months, it was 

determined that the lookback period should be extended to include 30 months. This 

includes stormwater fee overcharges back to and including March 2019, which is the 

first billing period after the church representative Dean Brown broached the topic of 

excessive stormwater charges with the City. This 30-month lookback includes 

stormwater fees collected in the amount of $25,428 using the 78 ERU multiplier, and 

then applying the 38.4 ERU multiplier resulting in the corrected stormwater fees which 

would have been $12,518.40. The difference of $12,909.60 is the total amount of the 

lookback overcharge and will be paid via reimbursement check. 

 

The Church is pressing for a full refund looking back to 2008 as the Living Hope 

Church congregation is made up of young families through retirees, with everyday 

occupations such as our teachers, nurses, electricians, produce managers, business 

owners, executives, technicians, maintenance workers, bus drivers, and engineers, 

among many other such professions. The assertion is members were freely giving their 

hard-earned money for the benefit of the Oregon City community, with the expectation 

that their donations were going to serve residents or homeless, houseless, and food 

insecure teens to women’s health care, and that money owed can best support making 

Oregon City a better place to live, and work. 

OPTIONS: 

1. Move to approve an amount in addition to the $12,909.60 already paid. 
 

2. Move to approve the amount requested by the church using a 13 year and 6 
month lookback for a total reimbursement of approximately $54,712.94; the actual 
amount will need to validated by the Finance Department. 
 

3. Defer the decision and continue the matter to a future meeting to address 
concerns beyond what the City Commission feels can be addressed tonight.  If 
this option is selected, direct staff on the kind of information of interest for further 
consideration. 
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Monthly Stormwater Fee 
Exemption Request for The Blue 

at Abernethy Creek
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• Nov. 22, 2024 – City received Stormwater Fee Exemption Request. Staff 
reviewed past cases, consulted with City Attorney.

• Jan. 3, 2025 – Requested engineer-stamped drawings to confirm no site-
generated stormwater enters public system.

• June 3, 2025 – Superior Excavation certified all onsite drainage flows 
directly to Abernethy Creek.

• July 11, 2025 – Granted exemption effective Nov. 22, 2024 (date of 
request); owner required to pay outstanding fees.

• July 15, 2025 – Owner accepted exemption from Nov. 22, 2024 but 
requested reconsideration back to property acquisition date (June 2023).

Background
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Property Map

Area A 

Area B
Area C

Area D

Area A = 52.44 ERU
Area B = 71.27 ERU

Area C = 152.74 ERU
Area D = 30.55 ERU
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Fee 
Summary
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OPTIONS:

• Maintain the exemption 

effective November 22, 2024 

(date of request).

• Extend the exemption back 

to the acquisition date of the 

property (June 2023).
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